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Table 3. Predicted probability of voter turnout - all voters

Maximum requirement Minimum *

requirement

State name 91.7% 91.5%

Sign name 89.9% 90.2%

Match signature Not significant Not significant

Non-photo ID 89.0% 89.0%

Photo ID 88.8% -—

Affidavit 87.%5

Total difference 2.9% _ 4.0%

from “state name”

to “photo ID” or

“affidavit”

N 54,973

Figures represent the predicted probability of registered voters saying they voted as the
identification requirement varies stating one’s name to providing photo identification or an
affidavit, with all other variables held constant. N.S. = nonsignificant coefficient in the probit
model. .

Data source: U.S. Census Bureau, Current Population Survey, Voting and Registration
Supplement, November 2004.

Taking into account that signature matches were not a predictor of turnout, the differences in
prédicted probability decline from stating one’s name to providing a photo identification or
affidavit. Voters in states that required photo identification were 2.7 percent less likely to vote
than voters in states where individuals had to give their names.* In terms of the minimum
requirement, voters in states that required an affidavit at minimum were 4 percent less likely to
turn out than voters in states where they had to give their names.

THe differences were more pronounced for those lower in education. Constraining the model to
show predicted probabilities only for those with less than a high school diploma, the probability
of'voting was 5.1 percent lower in states that required photo identification as the maximum
re@uirement and 7 percent lower in states that required an affidavit as the minimum requirement

compared to states where stating one’s name was the maximum or minimum requirement.

30 The voter turnout percentages may seem disproportionately high compared to the turnout rates reported in the
aggregate data analysis. It is important to consider that the turnout rates in the aggregate data were a proportion of
allicitizens of voting-age population, while the turnout rates for the individual-level data are the proportion of only
registered voters who said they voted.
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Race and ethnicity have generated particular interest in the debate over voter ID
requirements.®’ The analysis using the aggregate data shed no light on the association
between voter ID requirements and turnout for African-American and Hispanic voters. But in the -
models using the individual data, some significant relationships emerged for African-American,
Hispanic and Asian citizens. For the entire population, thé signature, non-photo identification
and photo identification requirements all were associated with iower turnout compared to the
requirement that voters simply state their names. These correlations translated into reduced
prbbabilities of voting of about 3 to 4 percent for the entire sample, with larger differences for
spécific subgroups. For example, the predicted probability that Hispanics would vote in states
thét required non-photo identification was about 10 percentage points lower than in states

" where Hispanic voters gave their names. The difference was about 6 percent for African-

Americans and Asian-Americans, and about 2 percent for white voters.

The model also showed that Hispanic voters were less likely to vote in states that required non-
photo identification as opposed to stating one’s name. Hispanic voters were 10 percent less
likely to vote in non-photo identification states compared to states where voters only had to give

their name.

Varying voter identification requirements were associated with lower turnout rates for Asian-
American voters as well. Asian-American voters were 8.5 percent less likely to vote in states
thét required non-photo identification compared to states that require voters to state their names
under the maximum requirements, and they were 6.1 percent less likely to vote where non-

photo identification was the minimum requirement.

Conclusions of the Statistical Analysis

The statistical analysis found that, as voter identification requirements vary, voter turnout varies
as well. This finding emerged from both the aggregate data and the individual-level data,
although not always for both the maximum and minimum sets of requirements. The overall
relationship between ID requirements and turnout for all registered voters was fairly small, but

still statistically significant.

31 Incorporating discrete variables for Hispanics, African-Americans, and Asian-Americans into one model carries the
implicit assumption that the remaining variables, including education and income, will influence each of these groups

in a similar manner in terms of deciding whether to vote. These assumptions are not always bom out by the data (see -
Leighley and Vedlitz, 1999.) To isolate the effects of voter identification and other variables on voter turnout within
specific racial and ethnic groups, the sample is divided into sub-samples and the model re-run to calculate the data
discussed and shown in Tables 5, 6, and 7 in Appendix C.
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Inthe aggregate data, the match signature requirement, the provide a non-photo ID
requirement, and the photo ID requirement were all correlated with lower turnout compared to
requiring that voters state their names.

The signature, non-photo ID, and photo ID requirements were all correlated with lower turnout
compared to the requirement that voters simply state their names. That the non-photo
identification requirement was the most consistent in terms of statistical significance across the

groups is intriguing given the intense debates surrounding photo identification requirements.

Significant questions about the relationship between voter identification requirements and
turnout remain unanswered. The data examined in the statistical analysis could not capture the
djnamics of how identification requirements might lower turnout, nor could they rule out that

" other attributes of a state’s electoral system might explain the statistically significant correlations
that the study found. If ID requirements dampen turnout, is it because individuals are aware of
thé requirements and stay away from the polls because they cannot or do not want to meet the
reﬁuirements? Or, do the requirements result in some voters being turned away when they
cannot meet the requirements on Election Day , or forced to cast a provisional ballot that is not
ultimately counted? The CPS data do not include measures that can answer this question.
Knowing more about the “on the ground” experiences of voters concerning identification
requirements could guide policy-makers at the state and local level in determining whether and
at.what point in the electoral cycle a concerted public information campaign might be most
effective in helping voters to meet identification requirements. Such knowledge also could help
in designing training for election judges to handle questions about, and potential disputes over,
voter identification requirements.

Lifigation Over Voter ID Requirements
A handful of cases have challenged identification requirements in court in recent years. In general,
reﬁuirements that voters provide some identifying documentation have been upheld, where photo ID
is bot the only acceptable form. Whether laws requiring photo ID will be upheld is more doubtful.
Tcs date, only two cases have considered laws requiring voters to show photo ID (Common Cause v.
Bi[lups and Indiana Democratic Party v. Rokita).. Cases challenging the mandatory disclosure of
voters’ Social Security numbers on privacy grounds have yielded mixed results.

| Non-photo identification. For the most part, courts have looked favorably on requirements

that voters present some form of identifying documents if the photo identification is not the
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only form accepted. In Colorado Common Cause v. Davidson, No. 04CV7709, 2004 WL
2360485, at *1 (Colo. Dist. Ct. Oct. 18, 2004), plaintiffs challenged a law requiring all in-
person voters to show identification (not just first-time registrants). The court upheld this -
requirement againét a constitutional challenge. Similarly, in League of Women Voters v.
Blackwell, 340 F. Supp. 2d 823 (N.D. Ohio 2004), the court rejected a challenge to an
Ohio directive requiring first-time voters who registered by mail to provide one of the
HAVA-permitted forms of identification, in order to have their provisional ballots counted.
Specifically, the directive provided that their provisional ballots would be counted if the
voter (a) orally recited his driver’s license number or the last four digits of his social
security number or (b) returned to the polling place before it closed with some
acceptable identification (including reciting those identification numbers). /d. This was
found to be consistent with HAVA.

Photo ID. Since the 2004 election, two states have adopted laws requiring photo
identification at the polls in order to have one’s vote counted, without an affidavit exception:
Georgia and Indiana.®? Both these requirements were enacted in 2005 and both have been
challenged in court. The Georgia law required voters attempting to cast a ballot in person
present a valid form of photographic identification. 0.C.G.A. § 21-2-417. On October
18, 2005, the District Court granted the plaintiffs’ motion for a preliminary injunction,
enjoining the application of the new identification requirements on constitutional grounds.
In granting the injunction, the court held that plaintiffs’ claims under both the Fourteenth
Amendment (equal protection) and Twenty-Fourth Amendment (poll tax) had a
substantial likelihood of succeeding on the merits at trial (Common Cause v. Billups, -
Prelim. Inj. 96, 104). In January 2006, Georgia enacted a modified version of its photo
ID law, which the court has not yet ruled on. In the other state that has enacted a photo
ID requirement (Indiana), legal challenges have also been filed. (/ndiana Democratic
Party v. Rokita and Crawford v. Marion County Election Board). On April 14, 2006, the
district court granted defendants’ motion for summary judgment, concluding that plaintiffs
had failed to produce evidence showing that the state’s ID law would have an adverse
impact on voters. Another case of significance, for purposes of photo ID requirements,
is American Civil Liberties Union of Minnesota v. Kiffmeyer, No. 04-CV-4653, 2004 WL

32 ndiana’s law does allow voters without ID to cast provisional ballots, and then to appear before the county board of
elections to execute an affidavit saying that they are indigent and unable to obtain the requisite ID without payment of
a fee. Butin contrast to other states, voters cannot cast a ballot that will be counted by submitting an affidavit at the
polls, affirming that they are the registered voter and are otherwise eligible to vote.
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2428690, at *1 (D. Minn. Oct. 28, 2004). In that case, the court enjoined a Minnesota

law that allowed the use of tribal photo ID cards, only for an Indian who lived on the

reservation. 2004 WL 2428690, at *1. The Court found no rational basis for -
distinguishing based on whether or not the cardholder lives on the reservation. /d. at *1,

3. These decisions indicate that courts are likely to carefully scrutinize the evidence

regarding the impact of photo ID requirements. |

Privacy. In Greidinger v. Davis, 988 F.2d 1344 (4th Cir. 1993), the court st.ruck down on
due process grounds a Virginia law requiring disclosure of voters’ social security
numbers for voter registration. The social security numbers recorded in voter registration
lists had been disclosed to the public and political parties that had requested the lists.
The court found that the requirement to give the social security number effectively
conditioned rights on the consent to an invasion of privacy. It concluded that this public
disclosure of the social security numbers was not necessary to achieve the
government’s interest in preventing fraud. On the other hand, in McKay v. Thompson,
226 F.3d 752 (6th Cir. 2000), the court rejected privacy challenges based on both the
Constitution and federal statutes, to a Tennessee law requiring social security numbers
for voter registration since 1972. 226 F.3d at 755. Second, the NVRA only permits
requiring the minimum amount of information necessary to prevent duplicate voter
registration and to determihe eligibility. The distinction appears to be between thé use of
Social Security numbers for internal purposes only, which was deemed permissible, and
the disclosure of those numbers to the public which was not.

These decisions suggest that the courts will carefully scrutinize the evidence, where states
require that voters produce a photo ID in order to cast a regular ballot. The courts have used a
balancing test to weigh the Iegitimate interest in preventing election fraud against the citizen’s
rigjht to privacy (protecting social security numbers from public disclosure, for example) and the
reasonableness of requirements for identity documents. To provide both the clarity and certainty
in-administration of elections needed to forestall destabilizing challenges to outcomes, these
early decisions suggest that best practice may be to limit requirements for voter identification to

the minimum needed to prevent duplicate registration and ensure eligibility.

Developments since 2004
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Since the passage of HAVA, with its limited requirements for voter identification, and following

the 2004 election, debate over voter ID has taken place in state legislatures across the country.

That debate has not been characterized by solid information on the consequences of tightening -
requirements for voters to identify themselves before being permitted to cast a regular, rather

than a provisional, ballot.

Bétter information might improve the quality of the debate. Answers to the following key
questions are not available in a form that might satisfy those on both sides of the argument.
- o What s the overall incidence of vote fraud? |
~ o How does fraud take place in the various stage of the-process: registration, voting at the
| polls, absentee voting, or ballot counting?
e What contribution can tighter requirements for voter ID make to reducing vote fraud?
-« What would be the other consequences of increasingly demanding requirements for
voters to identify themselves? This is the question addressed, within the limits of the
available data, in the analysis in this report.

Ahswering these questions would provide the information needed for more informed judgment
in the states as they consider the tradeoffs among the competing goals of ballot integrity, ballot
aécess, and administrative efficiency. The Carter-Baker Commission recognized the tradeoffs
when it tied recommendation for national ID to an affirmative effort by government to identify
uﬁregistered voters and make it easy for them to register.

State Voter Databases and Voter ID -
With the implementation of the HAVA Computerized Statewide Voter Registration List, an
application for voter registration for an election for Federal office may not be accepted or
processed unless the application includes a driver’s\licensevnumber or last four digits of the
Social Security number on the voter registration form. This information can be used to verify the
identity of the registrant through interfacing with lists maintained by the Motor Vehicle office and
Sacial Security office. If registrants do not have either a driver’s license or Social Security

number, the State will assign a unique identifier number to that person.
Sdme states are wrestling now with these unresolved issues. In New Jersey, for example,

pending legislation would require that voters must be able to confirm their registration through a

secure access to the Statewide Voter Registration List. it also requires voters to present ID at
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thée polls in order to cast a regular ballot if the numbers recorded on the registration have not
been verified (or if no verifiable number appears on the registration). It recognizes the HAVA
requirement that if the number provided by the voter has not been verified and if the voter does

J

not present ID at the polls, that voter may cast a provisional ballot. The bill does not specify they
have to provide ID within 48 hours in order for their vote to count, as is the case with first-time
mail-in registrants.

As some states gain experience in this area, the EAC would perform a useful service by making
timely recommendations of best practices for all states to consider.

Conclusions
The analysis of voter ID requirements is complex. It takes into account important values
associated with an electoral process, such as ballot access and integrity. The continuing effort
to:understand how voter ID requirements may affect turnout and the integrity of the ballot could
benefit from additional factual information, including statistical analyses. Our research includes
a statistical study of this kind. It indicated that the level of voter turnout in a state is correlated
wiih the stringency of the voter ID requirement imposed by that state. Additional empirical
research of this nature, with additional data collected by or for the EAC, would further illuminate
thé relationship between stricter voter ID rules and turnout, perhaps explaining if awareness of a
stl?ict ID requirement tends-to discourage would-be voters from going to the polls. 'Or, additional
research may shed light on whether, if voters did go to the polls, stricter Voter ID requirements
will divert more voters into the line for provisional ballots. The consequence of increased
reiiance on provisional ballots can be longer lines at the polls and confusion, without

necessarily a clear demonstration that the security of the ballot is correspondingly increased. *

The debate over voter ID in the states would be improved by additional research sponsored by
the EAC. That might include longitudinal studies of jurisdictions that have changed voter ID
requirements, as well as precinct-level analyses that would allow more finely tuned assessment
of the correlation between stricter identification requirements and turnouts. Further research

could also identify methods to eliminate the need for voters to bring specific identity documents

% In this connection, the Brennan Center's response to the Carter-Baker Commission report observes
that, “while it might be true that in a close election “a small amount of fraud could make the margin of
difference,” it is equally true that the rejection of a much larger number of eligible voters could make a
much bigger difference in the outcome.” Response to the Report of the 2005 Commission on Federal
Election Reform, The Brennan Center for Justice at NYU School of Law and Spencer Overton, On Behalf
Of The National Network on State Election Reform, September 19, 2005
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REPORT AND RECOMMENDATIONS TO THE EAC
VOTER IDENTIFICATION ISSUES

Report Background

The Help America Vote Act of 2002 (HAVA) (Public Law 107-252) authorizes the United
States Election Assistance Commission (EAC) (Sec. 241, 42 USC 15381) to conduct periodic
studies of election administration issues. The purpose of these studies is to promote
methods for voting and administering elections, including provisional voting, that are
convenient, accessible and easy to use; that yield accurate, secure and expeditious voting
systems; that afford each registered and eligible voter an equal opportunity to vote and to
have that vote counted; and that are efficient.

This study provides information on voter identification practices in the 2004 election. It makes
recommendations for best practices to evaluate future proposals for voter 1D requirements,
including the systematic collection and evaluation of information from the states. The
research was conducted by the Eagleton Institute of Politics at Rutgers, the State University
of New Jersey, and the Moritz College of Law at the Ohio State University under a contract
with the EAC, dated May 24, 2005. The work included a review and legal analysis of state
statutes, regulations and litigation concerning voter identification and provisional voting as
well as a statistical analysis of the relationship of various requirements for voter identification
to turnout in the 2004 election. This report is a conipanion to a report on Provisional Voting
submitted to the EAC on November 28, 2005 under the same contract.

EXECUTIVE SUMMARY AND RECOMMENDATIONS
Background and Methods

This report arrives at a time of considerable ferment over the issue of voter identification. The
debate across the nation over requiring voters to produce a specific identification document
before being permitted to cast a regular (as opposed to a provisional) ballot, has revealed |
supporters and opponents in polarized camps.

— Proponents of stricter identification requirements base their case on improving the
security of the ballot by reducing opportunities for one kind of vote fraud --multiple voting
or voting by those who are not eligible. The proponents argue that their goal is to ensure
that only those legally entitled to vote do so, and do so only once at each election.
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- Opponents seek to forestall more stringent identification requirements, such as for
government-issued photo ID, in order to ensure broad access to a regular ballot. They
fear that some voters --such as, they argué, racial and ethnic minorities, the young, and 3
elderly voters-- may lack convenient access to the required ID documents, or that such
voters may be fearful of submitting their ID documents to official scrutiny and thus stay
away from the polls.

— Both sides argue that their preferred policy will engender faith in the electoral process
among citizens.

This report considers policy issues associated with the voter-ID debate and investigates whether
empirical study can suggest a way to estimate the effects of different voter ID requirements on
turnout, and important first step in assessing tradeoffs between ballot security and ballot access.
The aim is to contribute to the effort to raise the quality of the debate over this contentious topic.
The tradeoffs between ballot security and ballot access are crucial. A voting system that
requires voters to produce an identity document or documents may prevent the ineligible from
voting. It may also prevent eligible voters from casting a ballot. If the ID requirement of a ballot
protection system blocks ineligible voters from the polis at the cost of preventing eligible voters
who lack the required forms of identification, the integrity of the ballot may not have been
improved,; the harm may be as great as the benefit. |

As part of the project’s effort to analyze the relationship between Voter ID requirements, turnout,
and their policy implications, a statistical analysis was conducted to examine the potential
variation in turnout. This statistical study developed a model to illuminate the relationships
between voter ID requirements and turnout. This model’s findings and limitations suggest
avenues for further research and analysis that'may assist the EAC and the states as they
explore policies to balance the goals of ballot integrity and ballot access.

 The statistical analysis describes one possible way to estimate what might be the incremental
effect on voters’ access to the ballot of an increase in the rigor of voter identification
requirements. We do not offer this statistical analysis as the last word, but rather as a
preliminary word on the subject. Its findings must be regarded as tentative; the information that
might permit greater certainty is simply not available. Indeed, as our recommendations indicate,
the next step to improve understanding of the effects of stricter voter identification on turnout
and on vote fraud is to collect more information on both topics systematically and regularly.
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Making a statistical estimate of the effect of voting regulations on turnout is difficult. The
.dynamics of turnout are co_mplex, much studied, and only partially understood. Some agreement
exists, however, that three factors that exert substantial influence on voter turnout are:' the
socioeconomic status of the potential voter; legal requirements to vote; and the political context
of the election. By focusing on how voters identify themselves at the polls, this report
emphasizes legal requirements. The statistical analysis also consides some of the
socioeconomic, racial, and age characteristics of the electorate, as well as the political context
in 2004 (such as whether a state was a battleground in the presidential race).

Examining tradeoffs between ballot security and ballot access requires some measure of the
effectiveness of voter ID requirements in reducing multiple voting or voting by ineligible voters.
The existing evidence on the incidence of vote fraud, especially on the kind of vote fraud that
could be reduced by requiring more rigorous voter identification, is not s\ufficient to evaluate
those tradeoffs.? Assessing the effectiveness of voter ID as a way to protect the integrity of the
ballot should logically include an estimate of the nature and frequency of vote fraud. This
research does not include consideration of vote fraud, nor does it estimate the possible
effectiveness of various voter ID regimes to counter attempts at vote fraud. Our analysis also
‘cannot take into account how many potential voters who did not turn out under comparatively
stricter voter ID requirements might have been ineligible or eligible to vote.

Despite these qualifications regarding the quality of the available data and the limitations of
statistical analysis, however, although it used different statistical methods and two different sets
of data on turnout in 2004 election, it points to the same general finding. As discussed at greater
length in the appendix to this report, stricter voter identification requirements were correlated
with reduced turnout in the models employed.® As explained below, these models find that a
statistically significant relationship exists, even when controlling for other factors (such as
whether the election was in a battleground state) that might affect turnout. Without knowing
more about the effects of stricter voter 1D on reducing multiple voting or voting by ineligible

! See, for example, Tom William Rice and Patrick J. Kenney, "Voter Turnout in Presidential Primaries." 1985. Political
Behavior, 7: 101-112. Identification requirements are not the only legal restrictions on voting. States also
differ, for example, in their registration requirements (including how long before the election registration
must take place and the identity documents required register).

2 The EAC has contracted with other researchers to study vote fraud issues.

3 Appendix C: Tim Vercellotti, Eagleton Institute of Politics, Analysis of Effects of Voter Identification Requirements
on Tumout.
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voters, however, the tradeoffs between ballot security and ballot access cannot be assessed
fully.

Methodology _
The report includes detailed information on the nature of the statutory requirements across the

country in 2004 and on the statutes and court decisions that provide the legal context for the
voter ID debate. We gathered information on the requirements in effect in the 50 states and the
District of Columbia in that year. Based on our interpretation of state statutes, supplemented in
some cases by conversations with state election officials, we divided the states’ ID requirements
into five categories. We believe each category is more rigorous than the one preceding, based
on the demands they make on voters. The categories range from “Stating Name” which we
judge to be somewhat less demanding than “Signing Name.” “Signature Match” requires poll
workers to examine the signature and compare it to a sample, which is slightly more demanding
that the voter simply signing. “Present ID” requires voters to offer some documentary evidence
of their identity, ranging from a utility bill to a passport. It is more demanding than the previous
three categories because it requires that the voter remember to bring this documentation to the
polls. (Even a simple ID, such as a utility bill, may not be available to some renters or, say,
those in group housing.) We regard a government “Photo ID” as the most rigorous requirement.
Such identity documents may not be uniformly and conveniently available to all voters.

For each state, we identified both the “maximum” and “minimum” identification requirements.
The term “maximum” refers to the most that vofers may be asked to do or show at the polling
place (putting aside cases in which particular voter’s eligibility may be questioned pursuant to a
state challenge process). The term “minimum,” on the other hand, refers to the most that voters
can be required to do or show, in order to cast regular ballot (again leaving aside a state
challenge process). We have included “maximum” requirements in our analysis, and not simply
“minimum” requirements; because simply asking voters to produce particular identifying
information may have a deterrent effect, even if voters are ultimately allowed to cast a regular
ballot without that identification. For example, in a state where voters are asked to show photo
ID at the polling place, but still allowed to vote by completing an affidavit confirming their
eligibility, the “maximum” of being asked to show photo ID may deter some voters even though
the “minimum” would allow them to vote without photo ID.

4 Even the most relaxed provisions for identification at the polls —anything stricter than the honor system
used in North Dakota—will impose some burden on particular voters. Harvard Law Review 119:1146
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It is worth emphasizing that, at the time of the 2004 election, there was no state that had a

“minimum” requirement of showing photo ID —in other words, theré was no state that required T
voters to show photo ID in'order to cast a regular ballot. For this reason, our report does not

measure the impact of laws, like those recently enacted in Indiana and Georgia, which require

voters to show photo ID in order to cast a regular ballot without an affidavit exception.

To examine the potential variation on turnout rates associated with each type of voter ID
requirements in effect on Election Day 2004, the statistical analysis drew on two sets of data.
These were, first, aggregate ‘turnout data at the county level for each state and, second, the
reports of individual voters collected in the November 2004 Current Population Survey by the U.

' S. Census Bureau. Using two different data sets makes it possible to check the validity of one
analysis against the other. It also provides insights not possible using only one of the data sets.
The aggregate analysis cannot provide valid estimates on the effects of different ID
requirements on particular demographic groups (e.g., the old, the young, African-Americans, the
poor, or high school graduates). The Current Population Survey data does permit that kind of
analysis, although it has the disadvantage of relying on self-reports by respondents about their
registration status and experience in the polling place.

To understand legal issues that have been raised in recent litigation over voter ID requirements,

we collected and analyzed the few major cases that have been decided so far on this issue. The
decisions so far provide some guidance on the constitutional and other constraints as to voter

ID requirements. - o

Summary of Findings

As voter identification requirements vary, voter turnout varies as well. This finding emerged from
both the statistical analysis’s aggregate data and the individuai-level data, although not always
for both the maximum and minimum sets of requirements. The overall relationship between the
stringency of ID requirements and turnout was fairly small, but still statistically significant.

In the model used with the aggregate data in the statistical analysis, the match signature
requirement, the provide a non-photo ID requirement, and the photo ID requirement were ail
correlated with lower turnout compared to requiring that voters state their names. With the
addition of the registration closing data to the aggregate analysis, photo id is no longer a
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significant predictor of turnout. Signature match and non-photo id remain significant and
negative predictors in the model.

The reduction in turnout Was not the same for all demographic groups in the citizen voting age
population.

The non-photo identification requirement showed the most significant and consistent correlation
with reduced turnout. This result may be surprising given the intense debates surrounding photo
identification requirements. The effect of photo ID requirements cannot, however, be assessed
from the data the statistical analysis examined, since none of the states had laws in 2004 that
conditioned voting on presentation of photo ID. Each of the five states that had photo ID as a
“maximum” requirement (i.e., the most that voters could be asked to show at the polls)
accepted another type of identification or an affidavit as a “minimum?” requirement in the 2004
election (i.e., they were allowed to cast a regular ballot with something less than photo ID).

Significant questions about the relationship of voter identification requirements to turnout remain
unanswered. The data examined in this project could not capture the dynamics of how
identification requirements might lower turnout. If ID requirements dampen turnout, is it because
individuals are aware of the requirements and stay away from the polls because they cannot or
do not want to meet the requirements? Or, do the requirements result in some voters being
turned away when they cannot meet the requirements on Election Day? Other factors that may
also be correlated with stricter ID laws — such as less user-friendly voter registration systems —
may actually be causing lower turnout. The CPS data do not include the information needed to -
answer this question. Knowing more about the “on the ground” experiences of voters
concerning identification requirements could guide policy-makers at the state and local level in
determining whether and at what point in the electoral cycle a concerted public information
campaign might be most effective in helping voters to meet identification requirements. Such
knowledge also could help in designing training for election judges to handle questions about,
and potential disputes over, voter identification requirements.

Our analysis of litigation suggests that the courts will look more strictly at requirements that
voters produce a photo ID in order to cast a regular ballot, than at non-photo ID laws. The courts
have used a balancing test to weigh the legitimate interest in preventing election fraud against
the citizen’s right to privacy (protecting social security numbers from public disclosure, for
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example) and the reasonableness of requirements for identity documents. To provide both the

clarity and certainty in administration of elections needed to forestall destabilizing challenges to
outcomes, a best practice for the states may be to limit requirements for voter identification to T
the minimum needed to prévent duplicate registration and ensure eligibility.

The current lack of understanding of precisely how voter ID requirements affect turnout could be
ameliorated by requiring the collection and reporting of additional data, including the reasons
potential voters are required to cast a provisional ballot and the reasons for rejecting provisional
ballots during the 2006 and subsequent elections. Also useful would be the results of surveys of
voters on their experiences in meeting voter ID requirements and on what type of ballot they
cast.® And, of course, more information is needed on the incidence and varieties of vote fraud,
but that inquiry is outside the scope of this report.

Recommendations for consideration and action by the EAC

The dynamics of Voter ID requirements —how more rigorous voter ID requirements may affect
the decision by potential voters to go or stay away from the polls-- are not perfectly understood.
This lack of understanding should be recognized in the policy process in the states. The debate
over voter ID in the states would be improved by additional research sponsored by the EAC.

The EAC should consider the following actions to improve understanding of the relationship
between voter ID requirements and the two important goals of ensuring ballot access and
ensuring ballot integrity.

1. Encourage or sponsor further research to clarify the connection between Voter ID Co-
requirements and the number of potential voters actually able to cast a ballot that is
actually counted.

2. Recommend as a best practice the publication of a “Voting Impact Statement” by states
as they assess their voter ID requirements to protect the integrity of the ballot. The
analysis will help ensure that efforts to increase ballot security have a neutral effect on
electoral participation by eligible voters. The Voter Impact Statement would estimate the
number and demographics of 1) eligible, potential voters that may be kept from the polls

% Arizona held its first election with its new, stricter ID requirements on March 14, 2006. In at least one
county (Maricopa) election officials handed a survey to voters that asked if they knew about the voter
identification law and if they did, how they found out about it. Edythe Jensen, “New Voter ID Law Goes
Smoothly in Chandler,” Arizona Republic, March 15, 2006. More surveys of this kind can illuminate the
dynamics of voter ID and voting in ways that are not possible now because of insufficient data.
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or permitted to cast a provisional ballot by a stricter ID requirement; and 2) and assess
the number of ineligible voters who will be prevented from voting by the stricter ID

W

requirements.

Encourage or requ-ire the states in the 2006 election and beyond, to collect and report
reliable, credible information on the relationship between ballot access and ballot
security. EAC should publish an analysis of this information to provide a sound factual
basis for the states to consider as they estimate the incidence of the kinds of vote fraud
that more stringent ID requirements may prevent. The analysis should describe the
dynamics of the voter ID process in preserving the security of the ballot. EAC can also
use this information to encourage the states to assess the effectiveness of programs to
ensure that all eligible voters have required ID and are permitted to vote in future
elections. Well-designed longitudinal studies in the states can show the results of
changing voter ID requirements on electoral participation over time. The studies should
include precinct-level data to provide the fine-grained analysis that can provide a solid
foundation for policy.

I. Useful information could be supplied by state-sponsored surveys of voters by local
election officials. It would make clear why those who cast a provisional ballot were
found ineligible to cast a regular ballot. The answers would illuminate the frequency
with which ID issues divert voters into the provisional ballot line.

Il. Surveys to ask voters what they know about the voter id requirements would also
provide useful context for evaluating the effect of various voter ID requirements on
electoral participation.

lll. Spot checks by state election officials on how the identification process works at oo
polling places could provide information on how closely actual practice tracks
statutory or regulatory requirements. Such reports should be available to the
public.

. Encourage states to examine the time period allowed for voters who cast a provisional
ballot because they lacked required ID to return with their identification. In eleven states,
voters who had to cast a provisional ballot because they lacked the ID required for a
regular ballot were permitted to return later with their ID. Their provision of this ID is the
critical step in evaluating the ballots. The length of the period in which the voter may
return with ID is important. In setting the time period for return, which now varies' among
the states from the same day to about two weeks, states should consider three factors:
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the convenience of the voter, the total time allowed to evaluate ballots®, and the safe
harbor provision in presidential elections.
5. Recommendations to the states from EAC should reflect current judicial trends. e
Requirements that voters provide some identifying documentation have been upheld, where
photo ID is not the only acceptable form. Whether laws requiring photo 1D will be upheld is
more uncertain.

SUMMARY OF RESEARCH

Background and Approach of the Study

Voter ID requirements are just one set of rules governing voting that may affect turnout. Social
scientists have long studied how election rules affect participation in elections. The general view
today is that the individual citizen makes the choice of whether the vote in a way similar to other
decisions that a rational citizen makes, by comparing costs and benefits. The benefits of voting
are fairly stable and hard to specify given the remote probability that any one vote will make a
difference in an election. But whatever the benefit as perceived by an individual voter, as the
costs of voting (for example, time, hassle, acquisition of information) increase, the likelihood that
a citizen will vote decrease. Not all groups in the population calculate the cost of participation in
the same way, so that election laws (such as registration or identification requirements) may.
affect different groups differently.

A short summary of some of the social science literature illustrates what may be a broad
consensus that the rules of elections affect turnout, but note the important differences in the
details of what groups may be most affected. -

— Bowler, Brockington and Donovan in “Election Systems and Voter Turnout: Experiments
in the United States”. The Journal of Politics, 63:3 (August 2001) concluded that
electoral systems help shape turnout by altering the benefits perceived by voters. For
example, cumulative voting systems have 5% greater turnout than plurality systems

— The effect of registration systems has been the subject of many studies over the last 40
years. Kelley, Ayres, and Bowen in "Registration and Voting: Putting First Things First."
American Political Science Review. 61:2 (June 1967) found that local variations in the

® Our research on provisional voting reveals that states that provide more than a week to evaluate
provisional ballots end up counting substantially more of those ballots than states that provide less than a
week.

23028



REVISED FINALDRAFT
For review by the EAC’s Advisory Boards

rate of voting are most directly tied to variations in the rate of registering to vote, and that

the rate of registering to vote in localities is most directly related to the laws and

administration of the registration process. They concluded that the decline in voting over e
the past 80 years Was due, in part, to the rise of registration laws.

Brians and Grofman in "Election Day Registration's Effect on U.S. Voter Turnout.”

Social Science Quarterly. 82:1 (March 2001), found that relaxing registration laws

produces higher turnout. In particular, they observed that relaxing registration laws is

more likely to promote voter turnout among those with medium levels of income and

education, rather than those at the lowest levels. Highton in "Easy Registration and
Voter Turnout," Journal of Politics. 59:2 (May 1997), concluded similarly that registration
laws affect voter turnout, but also observed that easier registration promotes turnout
among those in lower socio-economic status.

Mitchell and Wlezien. “The Impact of Legal Constraints on Voter Registration, Turnout,
and the Composition of the American Electorate," Political Behavior. 17:2 (June 1995)
agreed that easier registration promotes higher turnout, but also concluded that higher
turnout from easier registration would be unlikely to change the composition of the
electorate. Nagler in "The Effect of Registration Laws and Education on U.S. Voter
Turnout." American Political Science Review. 85:4 (December 1991) found that
registration laws decrease voter turnout by depressing the eligible electorate, but that
lower educated people are not disproportionately impacted by these laws. But
Rosenstone and Raymond E. Wolfinger in "The Effect of Registration Laws on Voter
Turnout." American Political Science Review. 72:1 (March 1978) found that while T
registration laws did affect both voter turnout and the composition of the electorate, the
sharpest effect of these restrictions was felt in the South and among the least educated.
Squire, Wolfinger, and Glass in "Residential Mobility and Voter Turnout." American
Political Science Review. 81:1 (March 1987) found that people who move constitute a
major demographic group affected by registration laws. They estimated that altering laws
to facilitate voting by recently moved people could increase turnout by 9%. Highton in
"Residential Mobility, Community Mobility, and Voter Turnout." Political Behavior. 22:2
(June 2000) also found that people who move have lower turnout than stable residents,
and estimated that the decline was more a result of registration laws than a loss of social
connections.
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~ Highton and Wolfinger in "Estimating the Effects of the National Voter Registration Act of
1993." Political Behavior. 20:2 (June 1998) concluded that the Motor Voter laws led to a
significant increase in voting; that eliminating voter purges for not voting also increases ~
voting; and that these effects are felt most heavily by the young (under 30) and the
mobile (moved within past 2 years). Knack, in "Does 'Motor Voter' Work? Evidence
from State-Level Data." Journal of Politics., 57:3 (August 1995), also found that motor
voter does lead to increased registration and voting, but that other parts of NVRA of
1993, like mail-in registrations, agency-based registrations, and limitations on voter
purges had not been as influential two years after the passage of the act.

While voter ID may not have been the subject of as much research as the registration process,
establishing the eligibility of a person to vote has long been part of the electoral process. Voters
may have to identify themselves twice in the electoral process: when registering to vote and
then when casting a ballot. The pressures felt by the voter arising from the need to check ID,
even so simple a check as a signature match, can be greater at the polls on Election Day than
at the time of registration. Poll workers may feel under pressure when faced with long lines and
limited time.

Voter ID requirements on Election Day

This analysis focuses on ID requirements on Election Day, but with an appreciation that the 1D
requirements at time of registration and on Election Day are inter-related. ” The emphasis in this
report is on Voter ID requirements on Election Day and afterwards as election judges evaluate
provisional ballots.} .This is the critical period for the electoral system, the time when ballot
access and ballot security are in the most sensitive balance. '

The report looks at voter ID issues that go beyond the rather narrow identification requirements
in HAVA. Much of the current debate in state legislatures over voter ID ranges beyond HAVA to
require more rigorous documentation of identity for all would-be voters, not just those who had
not registered in person and are casting a ballot for the first time. Current controversies in the
states over voter ID seems to have been sparked in part by the HAVA requirements, but goes
beyond those requirements, and sets the context for the analysis here.®

7 As the Carter-Baker Commission noted, photo ID requirements for in-person voting do little to address

the problem of fraudulent registration by mail, especially in states that do not require third-party

organizations that register voters to verify ID. Commission on Federal Election Reform, pp 46-47.

8 Harvard Law Review 119:1127: “Legislators hoping to stiffen their state antifraud laws have taken

their cue from identification provisions buried in HAVA.“ O 9 "2 0 l 1
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We recognize that the previously technical, rather dull subject of voter ID requirements has

become fiercely partisan and divisive in many states. The polarization of the debate has raised

the stakes over this issue, making dispassionate analysis both more valuable and more rare.® ~
Voter ID is often described as the critical step in protecting the integrity of the ballot, the process

to ensure that the potential voter is eligible and, if eligible, is permitted to cast one ballot and

one ballot only. Truly protecting the integrity of the ballot, however, requires a perspective that

takes in the entire voting process. It demands more than preventing the ineligible from voting,

and should also ensure that all those who are eligible and want to vote can cast a ballot that

counts. The protection effort must embrace all forms of voting, including absentee ballots, and

consider each step in the process from registration through vote counting.

A voting system that requires voters to produce an identity document or documents may prevent
the ineligible from voting. It may also prevent the eligible from casting a ballot. If the 1D
requirements block ineligible voters from the polls at the cost of preventing eligible' voters who
cannot obtain or have left at home the required forms of identification, the integrity of the ballot
may not have been improved; the harm may be as great as the benefit. Ultimately, a normative
evaluation of whether a state should adopt a stricter voter ID requirement (and, if so, what
particular form that new requirement should take) will weigh value judgments as well as
available factual evidence. Nonetheless, this report has proceeded on the premise that
increased understanding of the factual evidence relating to the imposition of voter ID
requirements, based on available data and statistical analysis of that data, can help inform the
policy process.

Assessing the effectiveness of voter ID as a way to protect the integrity of the ballot should
logically include an estimate of the nature and frequency of vote fraud. The EAC has
commissioned a separate analysis of the incidence of vote fraud. Consequently, this research
does not include consideration of vote fraud nor the possible effectiveness of various voter 1D
regimes to counter attempts at vote fraud. As a result, our study of the possible effects of voter

% «Of the various electoral procedure laws passed in the fifty states since the 2000 and 2004 presidential
elections and those still being debated in state legislatures and local media, few arouse more potent
partisan feelings than voter identification laws.” Harvard Law Review 119:1144. John Fund’s 2004 book,
Stealing Elections: How Voter Fraud Threaten Our Democracy, cites (pages 16 — 17) a Rasmussen
Research poll that asked respondents if they were more concerned with voting by ineligible participants or
with disenfranchisement of eligible voters. Sixty-two percent of Kerry supporters, but only 18 percent of
Bush supporters, worried more about disenfranchisement; 58 percent of Bush supporters, but only 19
percent of Kerry supporters were more concerned with voter fraud.

.
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ID requirements on turnout cannot take into account how many potential voters who did not turn
out under comparatively stricter voter ID requirements might have been ineligible or eligible to
vote.

o

In some states, voters lacking required ID, or who have ID that does not reflect their current

address, are able to vote only by casting a provisional ballot.'

Voter ID requirements that
require voters to bring a document to the polls --rather than simply sign their names-- may divert
more voters to the provisional ballot. Requiring poll workers to request and check ID, can put
stress on the already demanding environment of the polling place. Scruﬁny of ID can create
lines at the polling places. Further delays can result when voters cast a provisional ballot and fill
out the ballot envelope. Voters who cast a provisional ballot because they lack their ID on
Election Day, and who then fail to return with the needed document or documents, will have
their ballot rejected.! And, of course, the cost of processing provisional ballots is greater than

the cost of regular ballots.

Each of these potential consequences of more elaborate voter identification processes can
increase the chance of litigation. Long lines will, at best, discourage voters and at worst make
voting seem a hassle, an impression that could keep more citizens (even those with 1D) from the
polls.

Evaluating the effect of different Voter ID regimes can be most effective when based on clear
standards --legal, equitable, practical. The standards outlined here might be described as
questions policy-makers should ask about Voter ID requirements. We suggest 7 questions that Co-
address important dimensions of the problem.
1. ls the Voter ID system designed on the basis of valid and reliable empirical studies of the
incidence of the sorts of vote fraud it is designed to prevent?'?

19 For example, the Florida voter ID law adopted after the 2004 election and pre-cleared by the
Department of Justice, permits voters who cannot meet the ID requirements to sign an affidavit on the
envelope of a provisional ballot, which will be counted if the signature matches that on the voter's
registration form.

" The EAC’s Election Day Study found “improper ID,” to be the third most common reason for a
provisional ballot to be rejected. “Improper ID” was cited by 7 states responding to the survey, compared
to 14 mentions for voting in the wrong precinct. Election Day Study, Chapter 6, p. 5.

12 «0ften where the battle over voter identification is most heated, real evidence of voter fraud proves
scarce: in Georgia, for example, the Secretary of State averred that she had never encountered a

single instance of voter impersonation at the polls. State laws might sometimes impose tighter restrictions
on in-person voting than on absentee ballots, which yield the greatest incidence of, and provide the
easiest avenue for, voter fraud. . .” Harvard Law Review 127:1144 (2006)

")
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2. How effective is the ID requirement in increasing the security of the ballot? How well can
it be coordinated with a statewide voter database?'®

3. How practical is the requirement? (Can it be administered smoothly by the staff and
budget likely to be made available? How much additional training of polling place
workers might be required?) Is it simple enough or can it be defined with sufficient clarity
that poll workers throughout the state can administer it uniformly and with a minimum of
local interpretation made on the fly under the pressure of Election Day?"

4. How cost-effective is the system? Does it demonstrably increase the security of the
ballot affordably, measured in both monetary and other costs? To improve
understanding of the non-monetary component of the costs, conducting a voter impact
study might be appropriate. The voter impact study would examine, before the adoption
of the regulation, the cost of compliance by the voter (such as the cost in time and
money of acquiring a photo ID card), any offsetting benefits to voters, and the possible
disparate effects of the regulation on various groups of voters.'® A thorough, objective
impact statement that demonstrated the nexus between the identification regime and the
integrity of the ballot could provide protection against inevitable legal challenges.

5. If a side effect of the Voter ID regulation is likely to reduce turnout, generally or among
particular groups, is it possible to take other steps to ameliorate the adverse
consequences?'®

6. Does it comply with the letter and spirit of Voting Rights Act?

The seventh question is the most difficult to answer. How neutral is the effect of the
Voter ID requirement on the composition of the qualified and eligible electorate? Might it,

13 gee the final section of this report for a brief overview of possible effects of a statewide voter database
on voter identification issues.

% In New York, in 2004, disparities in training and voting information were made apparent in a study
finding elections officials had wildly varying interpretations of what the state’s voter identification
requirement actually was. Tova Wang, “Warning Bell in Ohio,” December 5, 2005. Website, the
Foundation for National Progress.

'S “Apbsent clear empirical evidence demonstrating widespread individual voter fraud, legislatures

need to fashion narrowly tailored voter identification provisions with an eye toward the inevitable and well-
grounded constitutional challenges that will arise in the courts. Only as states grow more adept at
administering elections will courts likely demonstrate greater willingness to uphold strict identification
requirements.” Harvard Law Review 127:1144 (2006) _

16 For example, the Carter-Baker Commission coupled its recommendation for a national voter ID card to
a call for an affirmative effort by the states to reach out and register the unregistered, that is, to use the
new Voter ID regime as a means to enroll more voters. Similarly, Richard Hasen has suggested
combining a national voter ID with universal registration. See his "Beyond the Margin of Litigation:
Reforming U.S. Election Administration to Avoid Electoral Meltdown," 62 Washington and Lee Law
Review 937 (2005).
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intentionally or unintentionally, reduce the turnout of particular groups of voters or
supporters of one party or another without an offsetting decrease in vote fraud?

Voter ID and Turnout

Based on research for this study by the Moritz College of Law, states had one of five types of
maximum requirements in place on Election Day 2004.These are shown in Table 1, Voter ID
Requirements. The five categories: at the polling place, voters weré asked to either: state their
names (10 states); sign their names (13 states and the District of Columbia); sign their names,
to be matched to a signature on file (seven states); provide a form of identification that did not
necessarily include a photo (15 states); or provide a photo identification (five statés).17 Using
this information made it possible to code the states according to these requirements, and
examine the assumption that voter identification requirements would pose an increasingly
demanding requirement in this order: stating one’s name, signing one’s name, matching one’s
signature to a signature on file, providing a form of identification, and providing a form of photo
identification, however, in all “photo ID” states in 2004, voters without photo ID could cast a
regular ballot after signing an affidavit concerning their identity and eligibility or provide other
forms of ID). The report refers to this set of ID requirements as “maximum,” the most rigorous 1D
the voter can be asked to present at the polling place in order to cast a regular ballot."®

Election laws in several states offer exceptions to these requirements if potential voters lack the
necessary form of identification. Laws in those states set a minimum standard — that is the
minimum requirement that a voter may be required to satisfy in order to vote using a regular
ballot. States can be categorized based on the minimum requirement for voting with a regular
ballot. In 2004 the categories were somewhat different compared to the maximum requirement,
in that none of the states required photo identification as a minimum standard for voting with a
regular ballot. That is, voters who lacked photo ID would still be allowed to vote in all states, if
able to meet another requirement. Four states required voters to swear an affidavit as to their
identity (Florida, Indiana, Louisiana, and North Dakota). The five categories for minimum
requirements were: state name (12 states), sign name (14 states and the District of Columbia),
match one’s signature to a signature on file (six states), provide a non-photo identification (14
states), or swear an affidavit (four states). The analysis also examined this array of minimum

7 Oregon conducts elections entirely by mail. Voters sign their mail-in ballots, and election officials match the
signatures to signatures on file. For the purposes of this analysis, Oregon is classified as a state that requires a
signature match.

'8 As noted above, our analysis does not consider additional requirements that particular voters may be subjected to
as part of an official challenge process, in the event that their eligibility is called into question.
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identification requirements to assess how they correlated with turnout: state name, sign name,

match signature, provide non-photo identification, and, given the potential legal consequences

for providing false information, swearing an affidavit. As noted above, no state had a “minimum” !
requirement of showing photo ID. This analysis therefore cannot estimate the effect of laws,
“such as those recently enacted in Indiana and Georgia that require voters to show photo ID in

order to cast a regular ballot without an affidavit or other exception.

We recognize the difficulties in summarizing each state’s voter ID requirements. The problem
is illustrated by the number of footnotes to Table 1 below. The variety of statutory and
regulatory details among the states is complex.

Moving beyond the statutes and regulations, we also recognize that the assignment of each
state to one category may fail to reflect actual practice at many polling places. As in any
system run by fallible humans, the voter ID process is subject to variation in practice.' Voters
may have been confronted with demands for identification different from the directives in state
statutes or regulation. It seems reasonable to conclude, however, that while actual practices
may vary, the variance is around each state’s legal requirement for ID. The analysis of the
effect of state requirements on turnout must be viewed with some caution. We believe that the
categories used in this report provide an acceptable level of discrimination among voter
identification regimes. |

19 One state election official told us that, “We have 110 election jurisdictions in lllinois, and | have reason
to believe [the voter ID requirements] are administered little bit differently in each one. We wish it weren’t
that way, but it probably is.”
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TABLE 1 - Voter ID Requirements®

K

State Maximum Current ID Current ID Verification Method for
Forms of iD Requirement for Requirements for All | Provisional Ballots
Required 2004 | First-Time Voters Other Voters

Alabama Provide ID Provide ID Provide ID Address & Registration

Alaska Provide ID Provide ID Provide ID Signature

Arizona Provide 1D Gov-issued Photo ID Gov-issued Photo ID' | Address & Registration

Arkansas Provide 1D Provide ID Provide ID Address & Registration

California Sign Name Sign Name Sign Name Signature

Colorado Provide ID Provide 1D Provide 1D Address & Registration

Connecticut Provide ID- Provide ID Provide ID Affidavit

D.C. Sign Name Provide ID* Sign Name Address & Registration

Delaware Provide ID Provide ID Provide ID Affidavit

Florida Photo ID* Photo ID Photo ID Signature

Georgia Provide ID Gov. Issued Photo ID Gov. Issued Photo ID | Affidavit

Hawaii Photo IDM Photo ID Photo ID™M™ Affidavit

Idaho Sign Name Provide ID* Sign Name EDR

lllinois Give Name Provide ID* Match Sig. Affidavit

Indiana Sign Name Gov. Issued Photo ID Gov. Issued Photo ID Bring ID Later

lowa Sign Name Provide ID* Sign Name Bring ID Later

Kansas Sign Name Sign Name Sign Name Bring ID Later

Kentucky Provide 1D Provide ID Provide ID Affidavit

Louisiana Photo ID Photo ID Photo IDA DOB and Address

Maine Give Name Provide ID* Give Name EDR

Maryland Sign Name Provide ID* Sign Name Bring ID Later

Mass. Give Name "Provide ID* Give Name Affidavit -

Michigan Sign Name Provide ID* Sign Name Bring ID Later

Minnesota Sign Name Provide [D* Sign Name EDR

Mississippi Sign Name Provide ID* Sign Name Affidavit

Missouri Provide ID Provide ID* Provide ID Address & Registration

Montana Provide ID Provide ID* Provide ID Bring ID Later

Nebraska Sign Name Provide ID* Sign Name Affidavit

Nevada Match Sig. Provide ID* Match Sig. Aftidavit

New Jersey Match Sig. Provide ID* Match Sig. Bring ID Later

New Mexico Sign Name Provide ID Provide ID Bring ID Later

New York Match Sig. Provide ID* Match Sig. Affidavit

NH Give Name Provide ID Give Name EDR

North Carolina | Give Name Provide ID* Give Name Varies

North Dakota Provide ID Provide ID Provide ID No Registration

Ohio Match Sig. Provide ID Provide ID Address & Registration

Oklahoma Sign Name Provide ID* Sign Name Address & Registration

Oregon Match Sig. Provide ID* Match Sig. Signature

Penn. Match Sig. Provide ID” Match Sig. Address & Registration

Rhode Island Give Name Provide ID* Give Name

Address & Registration

20 gee Appendix 1 for a more detailed summary, including citations and statutory language, of the
identification requirements in each state.
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South Carolina | Photo ID> Photo ID Photo IDM Address & Registration
South Dakota | Photo ID° Photo ID Photo IDM Affidavit

Tennessee Provide ID Provide ID’ Provide ID Affidavit

Texas Provide ID Provide ID® : Provide ID Bring ID Later =
Utah Give Name Provide ID Give Name Bring ID Later

Vermont Give Name Provide ID Give Name Affidavit

Virginia Provide ID Provide ID Provide ID Affidavit

Washington Sign Name Provide ID Provide ID Address & Registration
West Virginia Match Sig. Provide ID Match Sig. Address & Registration
Wisconsin Give Name Provide ID Give Name Bring ID Later
Wyoming Give Name Provide ID Give Name Affidavit

* States applies only HAVA'’s |D requirement, applicable to first- tlme voters who registered by mail and

did not provide applicable ID at the time of registration.

! Arizona voters who lack a photo ID may present 2 forms of ID with no photograph.

2 Florida required a photo ID in 2004, but voters without that credential could sign an affidavit concerning

their identity and eligibility and cast a regular ballot. Florida subsequently changed its law to require that

voters present photo ID to cast a regular ballot, though voters without photo ID may still cast a

growsuonal ballot by signing an affidavit, which ballot should ordinarily be counted.

Louisiana required a photo ID in 2004. Voters without that credential could sign an affidavit concerning
their identity and eligibility and cast a regular ballot.

4 Pennsylvania requires 1D of all first-time voters, whether they registered by mail or in-person.

% Voters lacking a photo ID could vote by providing another form of ID in 2004.

® Voters lacking a photo ID could vote by providing another form of ID in 2004.

7 Tennessee voters must provide signature and address. In counties without computerized lists, the
signature is compared to the registration card. In counties with computerized lists, the signature is
compared to a signature on ID presented with the registration.

®Texas voters must present a current registration certificate. Those without a certmcate can vote
provisionally after completing an affidavit.

Relationship of Voter ID requirements to Turnout

The statistical analysis examined the potential variation in turnout rates based on the type of
voter identification required in each state on Election Day 2004 using two sets of data:
aggregate turnout data at the county level for each state, as compiled by the Eagleton Institute
of Politics, and individual-level survey data included in the November 2004 Current Population
Survey conducted by the U.S. Census Bureau.

The statistical analysis examined turnout among U.S. citizens of voting age in both the
aggregate and the individual-leve!l data. Determining citizenship status in the individual-level
data simply involved restricting the analyses to individuals who identified themselves as citizens
in the November 2004 Current Population Survey. (Those who said they were not citizens did
not have the opportunity to answer the supplemental voting questions contained in the Current

Population Survey.)
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Findings of the statistical analysis ‘ .

The analysis looked at the voter identification requirements in two ways, as a continuous
variable and as a series of discrete variables. As a continuous variable the maximum voter
identification requirements are ranked according to how demanding they were judged to be, with
photo ID as the most demanding requirement. As discrete variables, the statistical analysis
assume that stating name is the least demanding ID requirement and compare each other
requirement to it.

The Aanalysis treating the requirements as a continuous variable offers some statistical support
for the premise that as the level of required proof increases, turnout declines. Averaging across
counties in each state, statewide turnout is negatively correlated with maximum voter
identification requirements (r = -.30, p < .05). In considering the array of minimum requirements,
with affidavit as the most demanding requirement, however, the correlation between voter
identification and turnout is negative, but it is not statistically significant (r=-.20, p = .16). This
suggests that the relationship between turnout rates and minimum requirements may not be
linear. Breaking down the turnout rates by type of requirement reveals in greater detail the
relationship between voter identification requirements and voter turnout.

Table 2 - Variation in 2004 State Turnout Based on Voter ldentification Requirements

Maximum . Minimum
Requirement Requirement
Voter Identification Mean Voter Turnout for Voter Identification Mean Voter Turnout for
Required in the States | States in that Category | Required in the States | States in that Category
State Name 64.2 % State Name 63.0 %
_Sign Name 61.1 % Sign Name 60.4 %
Match Signature 60.9 % Match Signature 61.7 %
Provide Non-Photo ID 59.3 % Provide Non-Photo ID 59.0 %
Provide Photo ID 58.1 % Swear Affidavit 60.1 %
Average Turnout
(All States) 60.9 %

This table displays the mean turnout using the aggregate county level data for each state in 2004.

The aggregate data show that 60.9 percent of the estimated citizen voting age population voted
in 2004. Differences in voter turnout at the state level in 2004 varied based on voter
identification requirements. Taking into account the maximum requirements, an average of 64.6
percent of the voting age population turned out in states that required voters to state their
names, compared to 58.1 percent in states that required photo identification. A similar trend
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emerged when considering minimum requirements. Sixty-three percent of the voting age
population turned out in states requiring voters to state their names, compared to 60.1 percent
in states that required an affidavit from voters. Given the lack of a clear, consistent linear
relationship between turnout and minimum identification requirements, however, we opted to
treat the voter identification requirements as a series of dichotomous variables in subsequent
analyses.”’

Voter identification requirements are just one factor that may affect voter turnout. Multivariate
models that take into account other predictors of turnout can paint a more complete picture of
the relationship between voter identification requirements and turnout. This analysis estimated
the éffects of voter identification requirements in multivariate models that also took into account
the electoral context in 2004 and demographic characteristics of the population in each county.
While the model takes account of several important variables, statistical models do not capture
all the messiness of the real world. It is a simplification of a complex reality, and its results -
should be treated with appropriate caution.

The model also took into account such variables as:
e Was the county in a presidential battleground state?
o Was the county was in a state with a competitive race for governor and/or the U.S.
Senate? '
o Percentage of the voting-age population in each county that was Hispanic or African-
American %
e Percentage of county residents age 65 and older

o Percentage of county residents below the poverty line

Another contextual factor to consider is voter registration requirements, such as the deadline for
registration. As states set the deadline farther away from Election Day, the task of remembering
to register to vote becomes more challenging. Thus our model takes into account the number of
days between each state’s registration deadline and the election.

2 The voter identification requirements are coded as a series of dummy variables, coding each variable as one if the
requirement existed in a given state, and zero otherwise. This yielded five dichotomous variables for maximum
requirements (state name, sign name, match signature, non-photo identification, or photo identification), and five
dichotomous variables for minimum requirements (state name, sign name, match signature, non-photo identification,
or providing an affidavit). Omitted is the variable for stating one’s name so that it could serve as the reference
category in comparison with the other four identification requirements in each of the statistical analyses.

2 The U.S. Census projections for 2003 provided the data for the percentage of the voting-age population in each
county that was Hispanic or African-American and for the percentage of county residents age 65 and older.
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The dependent variable in each model was voter turnout at the county level, with turnout
calculated as the percentage of the citizen voting-age population that voted in the 2004 election. -

The results of this modeling suggest that voter identification requirements such as signature
matching, a non-photo ID or a photo ID are associated with lower turnout than in states that
required voters to simply state their name, holding constant the electoral context and
demographic variables.

Contextual factors, such as whether the county was in a battteground state or whether that state
had a competitive race for governor and/or U.S. Senate, were associated with increased voter
turnout. The time between the closing date for registration and the election was correlated with
a slight negative effect on turnout. As the percentage of Hispanics in the county’s population
increased, turnout declined. The percentage of senior citizens in the county and household
median income were associated with higher turnout. The percentage of African-Americans in
the county did not have a significant effect in the model. The percentage of senior citizens in
the county and household median income showed a positive correlation with turnout. In this
aggregate model, the percentage of African-Americans in the county was not associated with a
significant difference in turnout.

The relationship of the minimum voter identification requirements to turnout was not

demonstrated. None of the dummy variables for voter identification requirements were

statistically significant. Being a battleground state and having a competitive statewide race were ©o-
significant and positive, as was the percentage of senior citizens in the county and household

median income. The percentage of Hispanics in the county’s population continued to be

associated with reduced turnout, as was the number of days between the closing date for

registration and the election.

Analysis of the aggregate data at the county level generates some support for the hypothesis
that stricter identification requirements are correlated with lower turnout. For the maximum

2 This test incorporated a series of interactions between the maximum and minimum voter identification
requirements and the percentage of African-Americans and Hispanics living in the counties. In each case the
interactions did not improve the fit of the models to the data. See tables A-1 and A-2 in the appendix of Vercellotti’s
paper in the appendices.
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requirements, a signature match, non-photo identification or photo identification were correlated
with lower turnout in 2004, compared to requiring that voters simply state their names.

Aggregate data, however, cannot fully capture the individual demographic factors that may
figure into the decision to turn out to vote.** Voter identification requirements could have a
relationship to the turnout of particular groups of voters, in ways that county-level aggregate
data on turnout would not capture. To explore the effects of voter identification requirements on
‘turnout more completely, it is important to examine individual-level data as well.

Individual-level Analysis
Individual-level turnout data exists in the November 2004 Current Population Survey conducted
by the U.S. Census Bureau. The Census Bureau conducts the CPS monthly to measure
unemployment and other workforce data, but the bureau adds a battery of voter participation
questions to the November survey in even-numbered years to coincide with either a presidential
or midterm Congressional election.

One of the of the CPS is the sheer size of the sample. The survey’s Voting and Registration
Supplement consisted of interviews, either by telephone or in person, with 96,452
respondents.25 The large sample size permits analyses of smaller groups, such as Black or
Hispanic voters or voters with less than a high school education. The statistical analysis in
relying on the CPS is based on reports from self-described registered voters. Omitted are those
who said they were not registered to vote, as are those who said they cast absentee baIIoté
because the identification requirements for absentee ballots may differ from those required -
when one votes in person. Eliminated from the sample are respondents who said they were not
U.S. citizens; the questionnaire design skipped those individuals past the voter registration and
turnout questions in the survey. In addition to the voter identification requirements, the models
include other socioeconomic, demographic, and political environment factors that might have

24 For example, previous research has found that education is a powerful determinant of turnout (Wolfinger and
Rosenstone 1980, but see also Nagler 1991 ).24 Married people also are more likely to vote than those who are not
married (Alvarez and Ansolabehere 2002; Alvarez, Nagler and Wilson 2004; Fisher, Kenny, and Morton 1993).

25 |t is important to note that the Census Bureau allows respondents to answer on behalf of themselves and others in
the household during the interview. While proxy reporting of voter turnout raises the possibility of inaccurate reports
concerning whether another member of the household voted, follow-up interviews with those for whom a proxy report
had been given in the November 1984 CPS showed 99 percent agreement between the proxy report and the
information given by the follow-up respondent (U.S. Census Bureau 1990).
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influenced turnout in 2004.%° The dependent variable in these analyses is whether a respondent
said he or she voted in the November 2004 election.”’

In the model, three of the voter identification requirements have a statistically significant
correlation with whether survey respondents said they had voted in 2004. That is, compared to
states that require voters only to state their names, the requirement to sign one’s name, provide
a non-photo ID, or photo ID in the maximum requirements or affidavit in the minimum is
associated with lower turnout.

Of the other state factors, only the competitiveness of the presidential race showed a significant,
correlation with increased turnout. In terms of demographic ihfluences, African-American voters
were rhore likely than white voters or other voters to say they had cast a ballot, while Asian-
Americans were less likely than white or other voters to séy they had turned out. Hispanic voters
were not statistically different from white or other voters in terms of reported turnout. Consistent
with previous research, income, and marital status all were positive predictors of voting. Women
also were more likely to say they voted than men. Among the age categories, those ages 45 to
64 and 65 and older were more likely than those ages 18 to 24 to say they voted. Respondents
who had earned a high school diploma, attended some college, graduated from college or
attended graduate school were all more likely to say they voted than those who had not finished
high school.

While the probit models provide statistical evidence for the relationship of voter identification
requirements and other variables to turnout, probit coefficients do not lend themselves to

intuitive interpretation.? Table 3 below shows predicted probabilities (calculated from the probit -
coefficients) of voting for each level of voter identification requirements while holding all other
independent variables in the models at their means.” .

26 The models are estimated using probit analysis, which calculates the effects of independent variables on the
probability that an event occurred — in this case whether a respondent said he or she voted and using robust standard
errors to control for correlated error terms for observations from within the same state.

7 The U.S. Census Bureau reported, based on the November 2004 CPS, that 89 percent of those who identified
themselves as registered voters said they voted in 2004 (U.S. Census Bureau 2005). Previous research has shown
that, generally speaking, some survey respondents overstate their incidence of voting. Researchers speculate that
over-reports may be due to the social desirability that accompanies saying one has done his or her civic duty, or a
reluctance to appear outside the mainstream of American political culture (U.S. Census Bureau 1990). It is also
possible that voting is an indication of civic engagement that predisposes voters to agree to complete surveys at a
higher rate than non-voters (Flanigan and Zingale 2002). Hence the voter turnout rates reported in the CPS tend to
be up to 10 percentage points higher than the actual turnout rate for the nation (Flanigan and Zingale 2002). Even
with this caveat, however, the CPS serves as a widely accepted source of data on voting behavior.

2 A probit model is a popular specification of a generalized linear regression model, using the probit link function.

2 |n the case of dichotomous independent variables, holding them at their mean amounted to holding them at the
percentage of the sample that was coded 1 for the variable (Long 1997).
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Table 3. Predicted probability of voter turnout - all voters

Maximum requirement Minimum : -

requirement

State name 91.7% 91.5%

Sign name 89.9% 90.2%

Match signature Not significant Not significant

Non-photo ID 89.0% 89.0%

Photo ID 88.8%

Affidavit 87.%5

Total difference 2.9% 4.0%

from “state name”

to “photo ID” or

“affidavit”

N 54,973

Figures represent the predicted probability of registered voters saying they voted as the
identification requirement varies stating one’s name to providing photo identification or an
affidavit, with all other variables held constant. N.S. = nonsignificant coefficient in the probit
model.

Data source: U.S. Census Bureau, Current Population Survey, Voting and Registration
Supplement, November 2004.

Taking into account that signature matches were not a predictor of turnout, the differences in
predicted probability decline from stating one’s name to providing a photo identification or
affidavit. Voters in states that required photo identification were 2.7 percent less likely to vote
than voters in states where individuals had to give their names.* In terms of the minimum
requirement, voters in states that required an affidavit at minimum were 4 percent less likely to
turn out than voters in states where they had to give their names.

The differences were more pronounced for those lower in education. Constraining the model to
show predicted probabilities only for those with less than a high school diploma, the probability
of voting was 5.1 percent lower in states that required photo identification as the maximum
requirement and 7 percent lower in states that required an affidavit as the minimum requirement
compared to states where stating one’s name was the maximum or minimum requirement.

30 The voter turnout percentages may seem disproportionately high compared to the turnout rates reported in the
aggregate data analysis. It is important to consider that the turnout rates in the aggregate data were a proportion of
all citizens of voting-age population, while the turnout rates for the individual-level data are the proportion of only
registered voters who said they voted.
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Race and ethnicity have generated particular interest in the debate over voter ID
requirements.® The analysis using the aggregate data shed no light on the association
between voter ID requirements and turnout for African-American and Hispanic voters. But in the

o

models using the individuél data, some significant relationships emerged for African-American,
Hispanic and Asian citizens. For the entire population, the signature, non-photo identification
and photo identification requirements all were associated with lower turnout compared to the
requirement that voters simply state their names. These correlations translated into reduced
probabilities of voting of about 3 to 4 percent for the entire sample, with larger differences for
specific subgroups. For example, the predicted probability that Hispanics would vote in states
that required non-photo identification was about 10 percentage points lower than in states
where Hispanic voters gave their names. The difference was about 6 percent for African-
Americans and Asian-Americans, and about 2 percent for white voters.

The model also showed that Hispanic voters were less likely to vote in states that required non-
photo identification as opposed to stating one’s name. Hispanic voters were 10 percent less
likely to vote in non-photo identification states compared to states where voters only had to give
their name.

Varying voter identification requirements were associated with lower turnout rates for Asian-

American voters as well. Asian-American voters were 8.5 percent less likely to vote in states

that required non-photo identification compared to states that require voters to state their names

under the maximum requirements, and they were 6.1 percent less likely to vote where non-

photo identification was the minimum requirement. -

Conclusions of the Statistical Analysis

The statistical analysis found that, as voter identification requirements vary, voter turnout varies
as well. This finding emerged from both the aggregate data and the individual-level data,
although not always for both the maximum and minimum sets of requirements. The overall
relationship between ID requirements and turnout for all registered voters was fairly small, but
still statistically significant.

3" \ncorporating discrete variables for Hispanics, African-Americans, and Asian-Americans into one model carries the
implicit assumption that the remaining variables, including education and income, will influence each of these groups
in a similar manner in terms of deciding whether to vote. These assumptions are not always born out by the data (see
Leighley and Vedlitz, 1999.) To isolate the effects of voter identification and other variables on voter turnout within
specific racial and ethnic groups, the sample is divided into sub-samples and the model re-run to calculate the data
discussed and shown in Tables 5, 6, and 7 in Appendix C.
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In the aggregate data, the match signature requirement, the provide a non-photo ID
requirement, and the photo ID requirement were all correlated with lower turnout compared to
requiring that voters state their names.

The signature, non-photo ID, and photo ID requirements were all correlated with lower turnout
compared to the requirement that voters simply state their names. That the non-photo
identification requirement was the most consistent in terms of statistical significance across the
groups is intriguing given the intense debates surrounding photo identification requirements.

Significant questions about the relationship between voter identification requirements and
turnout remain unanswered. The data examined in the statistical analysis could not capture the
dynamics of how identification requirements might lower turnout, nor could they rule out that |
other attributes of a state’s electoral system might explain the statistically significant correlations
that the study found. If ID requirements dampen turnout, is it because individuals are aware of
the requirements and stay away from the polls because they cannot or do not want to meet the
requirements? Or, do the requirements result in some voters being turned away when they
cannot meet the requirements on Election Day , or forced to cast a provisional ballot that is not
ultimately counted? The CPS data do not include measures that can answer this question.
Knowing more about the “on the ground” experiences of voters concerning identification A
requirements could guide policy-makers at the state and local level in determining whether and
at what point in the electoral cycle a concerted public information campaign might be most
effective in helping voters to meet identification requirements. Such knowledge also could help
in designing training for election judges to handle questions about, and potential disputes over,
voter identification requirements.

Litigation Over Voter ID Requirements
A handful of cases have challenged identification requirements in court in recent years. In general,
requirements that voters provide some identifying documentation have been upheld, where photo ID
is notthe only acceptable form. Whether laws requiring photo ID will be upheld is more doubtful.
To date, only two cases have considered laws requiring voters to show photo ID (Common Cause v.
Billups and Indiana Democratic Party v. Rokita).. Cases challenging the mandatory disclosure of
voters’ Social Security numbers on privacy grounds have yielded mixed results.
Non-photo identification. For the most part, courts have looked favorably on requirements
that voters present some form of identifying documents if the photo identification is not the
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only form accepted. In Colorado Common Cause v. Davidson, No. 04CV7709, 2004 WL
2360485, at *1 (Colo. Dist. Ct. Oct. 18, 2004), plaintiffs challenged a law requiring all in-
person voters to show identification (not just first-time registrants). The court upheld this
requirement againét a constitutional challenge. Similarly, in League of Women Voters v.
Blackwell, 340 F. Supp. 2d 823 (N.D. Ohio 2004), the court rejected a challenge to an
Ohio directive requiring first-time voters who registered by mail to provide one of the
HAVA-permitted forms of identification, in order to have their provisional ballots counted.
Specifically, the directive provided that their provisional ballots would be counted if the
voter (a) orally recited his driver’'s license number or the last four digits of his social
security number or (b) returned to the polling place before it closed with some
acceptable identification (including reciting those identification numbers). Id. This was
found to be consistent with HAVA.

Photo ID. Since the 2004 election, two states have adopted laws requiring photo
identification at the polls in order to have one’s vote counted, without an affidavit exception:
Georgia and Indiana.** Both these requirements were enacted in 2005 and both have been
challenged in court. The Georgia law required voters attempting to cast a ballot in person
present a valid form of photographic identification. O.C.G.A. § 21-2-417. On October
18, 2005, the District Court granted the plaintiffs’ motion for a preliminary injunction,

enjoining the application of the new identification requirements on constitutional grounds.'

In granting the injunction, the court held that plaintiffs’ claims under both the Fourteenth
Amendment (equal protection) and Twenty-Fourth Amendment (poll tax) had a
substantial likelihood of succeeding on the merits at trial (Common Cause v. Billups,
Prelim. Inj. 96, 104). In January 2006, Georgia enacted a modified version of its photo
ID law, which the court has not yet ruled on. In the other state that has enacted a photo
ID requirement (Indiana), legal challenges have also been filed. (Indiana Democratic
Party v. Rokita and Crawford v. Marion County Election Board). On April 14, 2006, the
district court granted defendants’ motion for summary judgment, concluding that plaintiffs
had failed to produce evidence showing that the state’s ID law would have an adverse
impact on voters. Another case of significance, for purposes of photo ID requirements,
is American Civil Liberties Union of Minnesota v. Kiffmeyer, No. 04-CV-4653, 2004 WL

32 Indiana's law does allow voters without ID to cast provisional ballots, and then to appear before the county board of
elections to execute an affidavit saying that they are indigent and unable to obtain the requisite ID without payment of
afee. Butin contrast to other states, voters cannot cast a ballot that will be counted by submitting an affidavit at the
polis, affirming that they are the registered voter and are otherwise eligible to vote.
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2428690, at *1 (D. Minn. Oct. 28, 2004). In that case, the court enjoined a Minnesota
law that allowed the use of tribal photo ID cards, only for an Indian who lived on the
reservation. 2004 WL 2428690, at *1. The Court found no rational basis for
distinguishing based on whether or not the cardholder lives on the reservation. /d. at *1,
3. These decisions indicate that courts are likely to carefully scrutinize the evidence
regarding the impact of photo |ID requirements.

Privacy. In Greidinger v. Davis, 988 F.2d 1344 (4th Cir. 1993), the court struck down on
due process grounds a Virginia law requiring disclosure of voters’ social security
numbers for voter registration. The social security numbers recorded in voter registration
lists had been disclosed to the public and political parties that had requested the lists.
The court found that the requirement to give the social security number effectively
conditioned rights on the consent to an invasion of privacy. It concluded that this public
disclosure of the social security numbers was not necessary to achieve the
government’s interest in preventing fraud. On the other hand, in McKay v. Thompson, .
226 F.3d 752 (6th Cir. 2000}, the court rejected privacy challenges based on both the
Constitution and federal statutes, to a Tennessee law requiring social security numbers
for voter registration since 1972. 226 F.3d at 755. Second, the NVRA only permits
requiring the minimum amount of information necessary to prevent duplicate voter
registration and to determine eligibility. The distinction appears to be between the use of
Social Security numbers for internal purposes only, which was deemed permissible, and
the disclosure of those numbers to the public which was not.

These decisions suggest that the courts will carefully scrutinize the evidence, where states
require that voters produce a photo ID in order to cast a regular ballot. The courts have used a
balancing test to weigh the legitimate interest in preventing election fraud against the citizen’s
right to privacy (protecting social security numbers from public disclosure, for example) and the
réasonableness of requirements for identity documents. To provide both the clarity and certainty
in administration of elections needed to forestall destabilizing challenges to outcomes, these
early decisions suggest that best practice may be to limit requirements for voter identification to
the minimum needed to prevent duplicate registration and ensure eligibility.

Developments since 2004
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Since the passage of HAVA, with its limited requirements for voter identification, and following

the 2004 election, debate over voter ID has taken place in state legislatures across the country.

That debate has not been characterized by solid information on the consequences of tightening -
requiremenfs for voters to'identify themsélves before being permitted to cast a regular, rather _

than a provisional, ballot.

Better information might improve the quality of the debate. Answers to the following key
questions are not available in a form that might satisty those on both sides of the argument.
e. What is the overall incidence of vote fraud?
e How does fraud take place in the various stage of the process: registration, voting at the
polls, absentee voting, or ballot counting?
e What contribution can tighter requirements for voter ID make to reducing vote fraud?
e What would be the other consequences of increasingly demanding requirements for
voters to identify themselves? This is the question addressed, within the limits of the
available data, in the analysis in this report.

Answering these questions would provide the information needed for more informed judgment
in the states as they consider the tradeoffs among the competing goals of ballot integrity, ballot
access, and administrative efficiency. The Carter-Baker Commission recognized the tradeoffs
when it tied recommendation for national ID to an affirmative effort by government to identify
unregistered voters and make it easy for them to register.

State Voter Databases and Voter ID oo
With the implementation of the HAVA Computerized Statewide Voter Registration List, an
application for voter registration for an election for Federal office may not be accepted or
processed unless the application includes a driver’s license number or last four digits of the
Social Security number on the voter registration form. This information can be used to verify the
identity of the registrant through interfacing with lists maintained by the Motor Vehicle office and
Social Security office. If registrants do not have either a driver’s license or Social Security |
number, the State will assign a unique identifier number to that person.

Some states are wrestling now with these unresolved issues. In New Jersey, for example,
pending legislation would require that voters must be able to confirm their registration through a
secure access to the Statewide Voter Registration List. It also requires voters to present ID at
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the polls in order to cast a regular ballot if the numbers recorded on the registration have not
been verified (or if no verifiable number appears on the registration). It recognizes the HAVA
requirement that if the number provided by the voter has not been verified and if the voter does
not present ID at the polls, that voter may cast a provisional ballot. The bill does not specify they
have to provide ID within 48 hours in order for their vote to count, as is the case with first-time
mail-in registrants.

As some states gain experience in this area, the EAC would perform a useful service by making
timely recommendations of best practices for all states to consider.

Conclusions
The analysis of voter ID requirements is complex. It takes into accouht important values
associated with an electoral process, such as ballot access and integrity. The continuing effort
to understand how voter ID requirements may affect turnout and the integrity of the ballot could
benefit from additional factual information, including statistical analyses. Our research includes
a statistical study of this kind. It indicated that the level of voter turnout in a state is correlated
with the stringency of the voter ID requirement imposed by that state. Additional empirical'
research of this nature, with additional data collected by or for the EAC, would further illuminate
the relationship between stricter voter ID rules and turnout, perhaps explaining if awareness of a
strict ID reqUirement tends to discourage would-be voters from going to the polls. Or, additional
research may shed light on whether, if voters did go to the polls, stricter Voter ID requirements
will divert more voters into the line for provisional ballots. The consequence of increased
reliance on provisional ballots can be longer lines at the polls and confusion, without
necessarily a clear demonstration that the security of the ballot is correspondingly increased. *

The debate over voter ID in the states would be improved by additional research sponsored by
the EAC. That might include longitudinal studies of jurisdictions that have changed voter ID
requirements, as well as precinct-level analyses that would allow more finely tuned assessment
of the correlation between stricter identification requirements and turnouts. Further research
could also identify methods to eliminate the need for voters to bring specific identity documents

% In this connection, the Brennan Center’s response to the Carter-Baker Commission report observes
that, “while it might be true that in a close election “a small amount of fraud could make the margin of
difference,” it is equally true that the rejection of a much larger number of eligible voters could make a
much bigger difference in the outcome.” Response to the Report of the 2005 Commission on Federal
Election Reform, The Brennan Center for Justice at NYU School of Law and Spencer Overton, On Behalf
Of The National Network on State Election Reform, September 19, 2005
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with them to the polls, while assuring that each voter who casts a baliot is eligible and votes only

once.
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This research report on Provisional Voting in the 2004 election is part of a broader
analysis that also includes a study of Voter Identification Requirements, a report
on which is forthcoming. Conducting the work was a consortium of The Eagleton
Institute of Politics of Rutgers, The State University of New Jersey, and The Moritz
College of Law of The Ohio State University.

The Eagleton Institute explores state and national politics through research, education, and public
service, linking the study of politics with its day-to-day practice. it focuses attention on how contemporary
political systems work, how they change, and how they might work better. Eagleton regularly undertakes
projects to enhance. political understanding and involvement, often_in collaboration with government
agencies, the media, non-profit groups, and other academic institutions.

The Moritz College of Law has served the citizens of Ohio and the nation since its establishment in
1891.it has played a leading role in the legal profession through countless contributions made by
graduates and faculty. Its contributions to election law have become well known through its Election Law
' @ Moritz website. Election Law @ Moritz illuminates public_understanding of election law and its role in
our nation's democracy.
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EXECUTIVE SUMMARY

Background and Methodology

This report to the United States Election Assistance Commission (EAC) presents
recommendations for best practices to improve the process of provisional voting. It is based
on research conducted by the Eagleton Institute of Politics at Rutgers, the State University of

. New Jersey, and the Moritz College of Law at Ohio State University under contract to the
EAC, dated May 24, 2005.

The Help America Vote Act of 2002 (HAVA (Public Law 107-252) authonzes the EAC (SEC.
241, 42 USC 15381) to conduct periodic studies of election administration issues. The purpose
of these studies is to promote methods for voting and administering elections, including
provisional voting, that are convenient, accessible and easy to use; that yield accurate, secure
and expeditious voting systems; that afford each registered and eligible voter an equal
opportunity to vote and to have that vote counted; and that are efficient. Sectlon 302(a) of HAVA
required states to establish provisional balloting procedures by January 2004.' The process
HAVA outlined left considerable room for variation among the states, arguably including such
critical questions as who qualifies as a registered voter eligible to cast a provisional ballot that
will be counted and in what ]UflSdlCtlon (precinct or larger unit) the ballot must be cast in order to
be counted

The general requlrement for provisional voting is that, if a reglstered voter appears at a polling
place to vote in an election for Federal office, but either the potential voter's name does not
appear on the official list of eligible voters for the polling place, or an election official asserts that
the individual is not eligible to vote, that potential voter must be permitted to cast a provisional
ballot. In some states, those who should receive a provisional ballot include, in the words of the
EAC's Election Day Survey, “first-time voters who registered by mail without identification and
cannot provide identification, as required under HAVA. . " >HAVA also provides that those who
vote pursuant to a court order keeping the polls open after the established closing hour shall vote
by provisional ballot. Election administrators are required by HAVA to notify individuals of their
opportunity to cast a provisional ballot.

'The Election Center's National Task Force Report on Election Reform in July 2001 had described provisional ballots
as providing “voters whose registration status cannot be determined at the polls or verified at the election office the
opportunity to vote. The validity of these ballots is determined later, thus ensuring that no eligible voter is tumed
away and those truly ineligible will not have their ballots counted.” It recommended “in the absence of election day
registration or other solutions to address reglstratlon questions, provisional ballots must be adopted by all
Lurisdlctlons * See www.electioncenter.org .

The 2004 election saw at least a dozen sults filed on the issue of whether votes cast in the wrong precinct but the
correct county should be counted. One federal circuit court decided the issue in Sandusky County Democratic Party
v. Blackwell, 387 F.3d565 (6“‘ Cir. 2004), which held that votes cast outside the correct precinct did not have to be
counted. The court relied on the presumption that Congress must be clear in order to alter the state-federal balance;
thus Congress, the court concluded would have been clearer had it intended to eliminate state control over poliing
location (387 F.3d at 578). An alternative argument, that HAVA's definition of “jurisdiction” incorporates the broader
definition In the National Voting Rights Act, however, has not been settled by a higher court. But for now states do
seem to have discretion in how they define “jurisdiction” for the purpose of counting a provisional ballot.

3 The definition of who was entitled to a provisional ballot could differ signiticantly among the states. In Califomia, for
example, the Secretary of State directed counties to provide voters with the option of voting on a provisional paper
ballot if they felt uncomfortable casting votes on the paperless e-voting machines. "I don't want a voter to not vote on
Election Day because the only option befare them is a touch-screen voting machine. | want that voter to have the
confidence that he or she can vote on paper and have the confidence that their vote was cast as marked,"* Secretary
Shelley said. See ttgjlw"ed com/news/evote/0,2645 63298,00.html . (Our analysis revealed no differences in the
use of provisional ballots in the counties with these paperless e-votlng machines.) In Ohio, long lines at some polling
places resulted in legal action directing that voters waiting in line be given provisional ballots to enable them to vots
before the polls closed. (Columbus Dispatch, November 3, 2004 .)
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How did the states prepare for the onset of the HAVA provisional ballot requirement?
How did this vary betwegn states that had previously had some form of provisional ballot
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Did local election officials have a clear understanding of how to implement provisional
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Our research began in late May 2005. It focused on six key questions raised by the EAC. /Wi; N W“"é‘f /

-

How effective was provisional voting in enfranchising qualified voters? c&“;i‘f}’i“‘j ant M
Did state and local processes provide for consistent counting of provisional ballots? pn~ v e

voting? (,M‘Eg}»‘. Gancbry ot é{k/

To answer those questions, we: - :
- 1. Surveyed 400 local (mostly county) election officials to learn their views about the
administration of provisional voting and to gain insights into their experience in the 2004
: election. . ‘
2. Reviewed the EAC’s Election Day Survey, news and other published reports in all 50
: states to understand the local background of provisional voting and develop leads for
detailed analysis.*
3. Analyzed statistically provisional voting data from the 2004 election to determine
o associations between the use of provisional voting and such variables as states’
experience with provisional voting, use of statewide registration databases, counting out-
, of-precinct ballots, and use of different approached to voter identification.
4. Collected and reviewed the provisional voting statutes and regulations in all 50 states.
- 5. Analyzed litigation affecting provisional voting or growing out of disputes over provisional
voting in all states.

Our research is intended to provide EAC with a strategy to engage the states in a continuing
effort to strengthen the provisional voting process and increase the consistency with which
provisional voting is administered, particularly within a state. As EAC and the states move
forward to assess and adopt the recommendations made here, provisional voting merits
continuing observation and research. The situation is fluid. As states, particularly those states
that did not offer a provisional ballot before 2004, gain greater experience with the process and
as statewide voter databases are -adopted, the provisional voting process will demand further,
research-based refinement.

KEY FINDINGS

Variation among the states
In:the 2004 election, nationwide about 1.9 million votes, or 1.6% of turnout, were cast as
provisional ballots. More than 1.2 million, or just over 63%, were counted. Provisional ballots
accounted for a little more than 1% of the final vote tally. These totals obscure the wide variation
in provisional voting among the states.®

4 Attachment 1 provides detailed information on how this study classifies the states according to the characteristics of
their provisional voting procedures. It also describes how the data used in the statistical analysis may differ from the
data in the Election Day Survey, which became available as our research was concluding.

% HAVA allows the states considerable latitude in how to implement provisional voting, including deciding who beyond
the required categories of voters should receive provisional ballots and how to determine which provisional ballots
should be counted.
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d S o Six states accounted for two-thirds of all the provisional ballots cast.®

- = The percentage of provisional ballots in the total vote varied by a factor of 1,000 -- from
: a high of 7% in Alaska to Vermont's 0.006%.
. » The portion of provisional ballots cast that were counted ranged from 96% in Alaska to
" 6% in Delaware. - _ ‘
« States with voter registration databases counted, on average, 20% of the provisional
_ ballots cast.
» States without databases counted ballots at more than twice that rate: 44%.”
-« States that provided more time to evaluate provisional ballots counted a greater
: proportion of those ballots. Those that provided less than one week counted an average
of 35.4% of their ballots, while states that permitted more than 2 weeks, counted 60.8%.

An important source of variation among states was a state’s previous experience with
provisional votin&Mrjﬂtﬂ&ﬂﬁmalbalbt&inmmwmma&six times greater in
_-States that had used provisional.ballots.before than in states where the provisional ballof was
__new. In the 25 states that had some experience with provisional voting before HAVA, a higher
portion of the total vote was cast as provisional ballots and a greater percentage of the

provisional ballots cast were counted than in the 18 new to provisional balloting.®

Variation within states ,
Within states, too, there was little consistency among different jurisdictions. Of the 20 states for
which we have county-level provisional ballot data, the rate of counting provisional ballots-vasied
“by as much as 90% to 100%“5’r'n'5r‘1'§"é‘6'ﬁhﬁes‘in'th'e~same‘sfété:"l‘ﬁis”s’uggests that additional
factors (including the training of election judges or poll workers) beyond statewide factors, such
as experience or the existence of voter registration databases, also influence the use of
provisional ballots. ' o :

-« In Ohio some counties counted provisional ballots not cast in the assigned precinct even

: though the state’s policy was to count only those ballots cast in the correct precinct.

. » Some counties in Washington tracked down-voters who would otherwise have had their

' provisional ballots rejected because they had failed to complete part of their registration
form, gave them the chance to correct those omissions, and then counted the
provisional ballot. '

Resources available to administer provisional voting varied considerably among and within
states. Differences in demographics and resources result in different experiences with
provisional voting. For example, the Election Day Survey found that staffing problems appeared
to be particularly acute for jurisdictions in the lowest income and education categories. Small,’
rural jurisdictions and large, urban jurisdictions tended to report higher rates of an‘inadequate -
number of poll workers within polling places or precincts.

» Jurisdictions with lower education and income tend to report more inactive voter
' registrations, lower turnout, and more provisional ballots cast. :

8 California, New York, Ohio, Arizona, Washington, and North Caralina. The appearance of Arizona, Washington and
Ndrth Carolina on this list shows that the number of provisional ballots cast depends on factors other than the size of
the population.

7 As the Carter-Baker Commission report put it, “provisional ballots were needed half as often in states with unified
databases as in states without.” Report on the Commission on Federal Election Reform, “Building Confidence in U. S.
Elections,” September 2005, p. 16.

% See the appendix for our classification of “old” and "new” states and explanation of why the total is less than 50.
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« Jurisdictions with higher levels of income and education reported higher average
‘ numbers of poll workers per polling place or precinct and reported lower rates of staffing
problems per precinct.

In precincts located in districts where many voters live in poverty and have low levels of income
and education, the voting process, in general, may be managed poorly. Provisional ballots
cannot be expected to work much better. in these areas, the focus should be on broader
measures to improve the overall functionality of struggling voting districts, although improving
the management of provisional balloting may help at the margin.

The lessons of litigation
Successful legal challenges highlight areas where provisional voting procedures were wanting.
A flurry of lltlgatlon occurred around the country in October 2004 concermng the so-called
“wrong precinct issue” — whether provisional ballots cast by voters in a precinct other than their
designated one would be counted for statewide races. Most courts, including the.U.S. Court of
Appeals for the Sixth Circuit (the only federal appeals court to rule on the issue), rejected the
contention that HAVA requires the counting of these wrong precinct prowsmnat ballots. This
litigation was significant nonetheless.

. o First, the Sixth Circuit decision established the precedent that voters have the rlght to sue

: in federal court to remedy violations of HAVA.

e Second --and significantly-- the litigation clarified the right of voters to receive provisional

: ballots, even though the election officials were certain they would not be counted. The
decision also defined an ancillary right —the right to be directed to the correct precinct.
There voters could cast a regular ballot that would be counted. If they insisted on casting
a provisional ballot in the wrong precinct, they would be on notice that it would be a

: symbolic gesture only,

-« Third, these lawsuits prompted election officials to take better care in instructing precinct

: officials on how to notify voters about the need to go to the correct precinct in order to
cast a countable ballot.

, States move to improve their processes
Shortly after the 2004 election, several states came to the conclusion that the administration of
their provisional voting procedures needed to be improved, and they amended their statutes.
The new legislation htghllghts areas of particular concern to states-about their provisional voting
process

.« Florida, Indiana, Virginia, and Washington have clarified or extended the timeline to

: evaluate the ballots.

-« Colorado, New Mexico, North Carolina, and Washington have passed legislation

: focused on improving the efficacy and consistency of the voting and counting process.
.« Colorado, Arkansas, and North Dakota took up the issue of counting provisional ballots
' cast in the wrong precinct.

The wide variation in the implementation of provisional voting among and within states suggests

_that.EAC.can help states strengfhen their.processes.. Research-based récommendations for
best, or at least better practlces that draw on the experience gained in the 2004 election can be
useful in states’ efforts to achieve greater consistency in the administration of provisional voting.
The important effect of experience on the administration of the provisional ballot process

indicates that the states have much they can learn from each other.
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SUMMARY OF RECOMMENDATIONS FOR BEST PRACTICES

State efforts to improve the provisional voting process have been underway since the 2004
election. By recommending best practices, the EAC will offer informed advice while respecting
diversity among the states.

Take a quality-improvement approach

Defining what constitutes a successful provisional voting system is difficult. Defining quality
requires a broad perspective about how well the system works, how openitis to error
recognition and correction, and how well provisional voting processes are connected to the
registration and voter identification regimes. A first step is for states to recognize that improving
quality begins with seeing the provisional voting process as a system and taking & Systems-
‘a\;_)%_uﬂo;r;egular*evaluation‘thr‘c‘sijfjﬁ””s”t‘éfﬁ'd‘a‘fdj?éd“rﬁ‘“étjib’"s“mfﬁ'é’i”ﬁl'iﬁit“§‘c"5§l“s°"f'6‘r’“5“e"r‘fc“ﬁ"ﬁi'ance.
EAC can facilitate action by the states by recommending a8 a b8t practice that===="""
o _Each state collect data systematically on the provisional voting.process to permit .
?ﬁluatiomoﬁtmﬁng:systéﬁ?é‘ﬁdﬁ%sess,c.hangesﬂtmm;me..eI.eg_ti.qm&tgwt.ngwﬂﬁ%t- The
data collected should include: provisional votes cast and counted by county; reasons
why provisional ballots were not counted, measures of variance among jurisdictions, and
time required to evaluate ballots by jurisdiction

Emphasize the importance of clarity

Above all else, the EAC should emphasize the importance of clarity in the rules by which each
state governs provisional voting. As state legislators and election officials prepare for the 2006
election, answers to the questions listed in the recommendation section of this report could be
helpful. Among those questions are: ‘

- o Does the provisional voting system distribute, collect, record, and tally provisional ballots

‘ with sufficient accuracy to be seen as procedurally legitimate by both supporters and

: opponents of the winning candidate? :

. » Do the procedural requirements of the system permit cost-efficient operation?

-« How great is the variation in the use of provisional voting in counties or equivalent levels
‘ of voting jurisdiction within the state? Is the variation great enough to cause concern that
the system may not be administered uniformly across the state?

Court decisions suggest areas for action

The court decisions following the 2004 election also suggest procedures for states to
incorporate into their procedures for provisional voting. EAC should recommend to the states
that they: . ' : , _

. Promulgate 94;@;&3933&93 for evaluating provisional ballots, and provide training for the

. officials Whiowill-apply thosé standards.

. » Provide effective materials to be used by local jurisdictions in training poll workers on
s?c?h‘ﬁ?ocedures as how't6 locate polling places for potential voters who show up at the
wrong place.

-« Make clear that the only permissible requirement to obtain a provisional ballot is an

' affirmation that the voter is registered in the jurisdiction and eligible to vote in an election
for federal office. Poll workers need appropriate training to understand their duty to give
such voters a provisional ballot.

Assess each stage of the provisional voting process
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Beyond the procedures suggested by court decisions, states should assess each stage of the
provisional voting process. They can begin by assessing the utility and clarity of the information
for voters.on.their websites.And.by.considering what information might bé added to-sample

“Pallots mailed to voters before elections. The better voters understand their rights and
obligations, the easier the system will be to manage, and the more legitimate the appearance of
the process.

Avoiding.error.at the.polling place will allow more voters to cast a regular ballot and all others
who request it to cast a provisional ballot. Our recommendations for best practices to avoid error
at the polling place include:

- o The layout and staffing of the multi-precinct polling place is important. States should
ensure that training materials distributed to every jurisdiction make poll workers familiar

: with the options available to voters. ;

. e The provisional ballot should be of a design or color sufficiently different from a regular

: ballot to avoid confusion over counting and-include take-away information for the voter

. on the steps in the ballot evaluation process.

. » Because provisional ballots offer a fail-safe, supplies of the ballots at each polling place
should be sufficient for all the potential voters likely to need them. Best practice would be
for states should provide guidelines (as do Connecticut and Delaware) to estimate the
supply of provisional ballots needed at each polling place.

The clarity of criteria for evaluating voter eligibility is critical to a sound process for deciding
which of the cast provisional ballots should be counted.
: o .State statutes or regulations should define a reasonable period for voters who lack the
: HAVA-specified ID or other information bearing on their eligibility to provide it in order to
facilitate the state’s ability to verify that the person casting the provisional ballot is the
~ same one who registered. At least 11 states allow voters to provide ID or other
information one to 13 days after voting. Kansas allows voters to proffer their ID by -
: electronic means or by mail, as well as in person.
.« More provisional voters have their ballots.counted in those ) states that count ballots cast
outstde-the-correct precinct. While HAVA arguably leaves this decision up to the Stites,
~pointing out the effect of the narrower definition on the portion of ballots counted could
be useful to the states in deciding this question. States should be aware, however, of the
additional burden placed on the ballot-evaluation process when out-of-precinct ballots
are considered. And tradeoffs are involved if out-of-precinct voters are unable to vote for
the local offices that might appear on the ballot in their district of residence. -

o It a state does require voters to appear at their assigned precinct, where the same
polling site serves more than one precinct, a voter's provisional ballot should count so -
long as the voter cast that ballot at the correct polling site even if-at the wrong precinct
within that location. While the best practice might be for poll workers to direct the voter to
correct precinct poll workers’ advice is not always correct, and the voter should be

. protect against ministerial error.
-« Officials should.follow.a.written.procedure,.and.perhaps.a.checklist, to.identify the reason
why a provisional bailot is rejected. Colorado’s election rules offer particularly clear
“guidance tothe-official-evaluating'a provisional ballot.

In verifying provisional ballots, the time by which election officials must make their eligibility
determinations is particularly important in presidential elections because of the need to certify
electors to the Electoral College. Our research did not identify an optimum division of the five
weeks available.
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- o The best practice here is for states to consider the issue and make a careful decision
about how to complete all steps in the evaluation of ballots and challenges to those
determinations within the five weeks available.

After the election, timely information to voters about the disposition of their provisional ballot can
enable voters to determine if they are registered for future elections and, if not, what they need
to do to become registered.
.« Best practice for the states is to establish mechanisms to ensure that voters casting
provisional ballots are informed whether they are now registered for future elections and,
if not, what they need to do to become registered.

Final observation’
The detailed examination of each stage in the provisional voting-process can lay the foundation
each state needs to improve its system. Efforts to improve provisional voting may be most
effective as part of a broader effort by state and local election officials to strengthen their
systems. Collecting and-analyzing data about those systems will enable states to identify which
aspects of the registration and electoral system are most important in shunting voters into the
provisional ballot process. Responsible officials can then look to their registration system,

identification requirements or poll worker training as-ways to reduce the need for voters to cast
their ballots provisionally.
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Provisional Voting in 2004

In the 2004 election, nationwide about 1.9 million votes, or 1.6% of turnout, were cast as
provisional ballots. More than 1.2 million or just over 63% were counted. Provisional ballots
accounted for a little more than 1% of the final vote tally. '

These totals obscure the wide variation in provisional voting among the states.? Six states
accounted for two-thirds of all the provisional ballots cast.'® State by state, the percentage of
provisional ballots in the total vote varied by a factor of 1,000 -- from a high of 7% in Alaska to
Vermont’s 0.006%. The portion of provisional ballots cast that were actually counted also
displayed wide variation, ranging from 96% in Alaska to 6% in Delaware. States with voter
registration databases counted, on average, 20% of the provisional ballots cast. Those without
databases counted provisional ballots at more than twice that rate, 44%.

An important source of variation was a state’s previous experience with provisional voting. The
share of provisional ballots in the total vote was six times greater in states that had used
provisional ballots before than in states where the provisional ballot was new. In the 25 states
that had some experience with provisional voting before HAVA, a higher portion of the total vote
was cast as provisional ballots and a greater percentage of the provisional ballots cast were
counted than in the 18 new to provisional balloting."!

. The percentage of the total vote cast as provisional ballots averaged more than 2% in

: the 25 experienced states. This was 4 times the rate in states new to provisional voting,

, which averaged 0.47%. *2 A

. o4 The experienced states counted an average of 58% of the provisional ballots cast,
nearly double the proportion in the new states, which counted just 33% of cast

rovisional ballots. ‘
» The combined effect of these two differences was significant. In experienced states

1.53% of the total vote came from counted provisional ballots. In new states, provisional
ballots accounted for only 0.23% of the total vote.

Those voting with provisional ballots in experienced states had their ballots counted more
frequently than those in the new states. This experience effect is evidence that there is room for
improvement in provisional balloting procedures, especially in those states new to the process.'
That conclusion gains support from the perspectives of the local election officials revealed in the
survey conducted as a part of this research. Local (mostly county level) election officials from
“experienced” states were more likely to: ’

® HAVA allows the states considerable latitude in how to implement provisional voting, including deciding who beyond
the required categories of voters should receive provisional ballots and how to determine which provisional ballots
should be counted.

' California, New York, Ohio, Arizona, Washington, and North Carolina. The appearance of Arizona, Washington and
North Carolina on this list shows that the number of provisional ballots cast depends on factors other than the size of
the population. . .

'! See the appendix for our classification of “old” and “new” states and explanation of why the total is less than 50.

'2 To compensate for the wide differences in vote turnout among the 50 states the average figures here are
calculated as the mean of the percent cast or counted rather than from the raw numbers of ballots cast or counted.

13 Managing the provisional voling process can strain the capacity election administrators. For example, Detrait,
counted 123 of the 1,350 provisional ballots cast there in 2004. A recent study concluded that Detroit's 6-day time
limit to process provisional ballots was very challenging and unrealistic. To overcome this challenge, the entire
department’s employees were mobilized to process provisional ballots.” (emphasis added.) GAO Report-05-997,
“Views of Selected Local Officials on Managing Voter Registration and Ensuring Citizens Can Vote,” September
2005.
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Be prepared to direct voters to their correct precincts with maps;

Regard provisional voting as easy to implement; ' _
Report that provisional voting sped up and improved polling place operations
Conclude that the provisional voting process helped officials maintain accurate
registration databases.

Officials from “new” states, on the other hand, were more likely to agree with the statement that
provisional voting created unnecessary problems for election officials and poli workers.

If experience with provisional voting does turn out to be a key variable in performance, that is
good news. As states gain experience with provisional ballots their management of the process
could become more consistent and more effective over subsequent elections. Further
information from the EAC on best practices and the need for more consistent management of
the election process could sharpen the lessons learned by experience. The EAC can facilitate
the exchange of experience among the states and can offer all states information on more
effective administration of provisional voting.

Concluding optimistically that experience will make all the difference, however, may be
unwarranted. Only if the performance.of.the. ‘new” states was the result of administrative
_problems stemming fram.inexperience-will-improvement be automatic as.election officials move
_~-along.the.learning.curve. Two other possibilities exist. Our current understanding of how )
~ provisional voting worked in 2004 is not sufficient to determine unambiguously which view is
correct.

1 ‘.MWMMMMMMMMhm is, underlying

' fealures of the “new” states political system may be the reason they had not adopted

: some form of provisional voting before HAVA. The “new” states may strike a different
balance among the competing objectives of ballot access, ballot security and practical
administration. They may ascribe more responsibility to the individual voter to take such
actions as registering early, finding out where the right precinct is, or re-registering after
changing address. They may value keeping control at the local level, rather than ceding
authority to state or federal directives. The training they offer poll workers about
provisional ballots may not be as frequent or effective as in other states. If the
inconsistent performance in the “new” states arises out of this kind of politicat culture,
improving effectiveness in the use of the provisional ballots -- as measured by intrastate

v consistency in administration--- will be harder and take longer to achieve.'

2. “Qld” states may devote fewer resources to updating their registration files or databases........._
because they consider provisional ballots 8878 reasonabie fail safe way foF Voters with
registration problems.a.way.to.cast.a ballot. The adoption of statewide voter Fégistration

-databas&s in compliance with HAVA therefore may reduce the variation in the use of
provisional ballots among the states. _

Other influences decreasing consistency among the states include:

1% Despite differing political cultures among states and the latitude HAVA provides states, the statute does, indeed
impose some degree of uniformity on issues that Congress thought essential. For example, before HAVA, took effect,
“no state gave the voter the right to find out the status of thelr ballot after the election. “ Now all offer that opportunity.
See Bali and Silver, “The Impact of Politics, Race and Fiscal Strains on State Electoral Reforms after Election 2000,”
manuscript, Department of Political Science, Michigan State University. Resisting HAVA's mandates through foot-
dragging lacks any legitimate foundation in law or policy.
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The more rigorous the verification requirements, the smaller the percentage of
provisional ballots that were counted. Some states verified provisional ballots by
comparing the voter's signature to a sample, some matched such identifying data as
address, birth date, or social security number, others required voters who lacked ID at
the polling place to return later with the ID to evaluate the provisional ballot, ans some
required provisional voters to execute an affidavit. '

- Inthe 4 states that simply matched signatures, nearly 3.5% of the total turnout
consisted of provisional ballots, and just under three-fourths of those ballots
(73%) were counted.

- Inthe 14 states that required voters to provide such additional information as
address or date of birth just over 1.5% of the total turnout consisted of provisional
ballots, and 55% of those ballots were counted.

- Inthe 14 states that required an affidavit (attesting, for example, that the voter

was legally registered and eligible to vote in the jurisdiction) just over one-half of

a percent (0.6%) of turnout came from provisional ballots, and less than one-third
of those (30%) were counted. (But note that HAVA requires all voters to certify
that they are eligible and registered in order to cast a provisional ballot, which is
functionally an affidavit. The 14 states described here used an expllmt affidavit
form.)

- Inthe 10 states that required voters to return later with identifying documents just
under 1.5% of the total turnout came from provisional ballots, and more than haif
(52%) of these were counted. Voters apparently found this requirement less
onerous than the affidavit, even though it required a separate tripto a
government office

Voter reglstratlon databases provided information that reduced the number of provisional
ballots counted.'® In states using provisional voting for the first time, states with
registered-voter databases.counted only 20% of the ballots that were cast. States
without such databases counted more than double that rate (44%). As HAVA's
requirement for adoption of statewide databases spreads across the country, this
variation among states is likely to narrow. Real-time access to a continually updated,
statewide list of registered voters should reduce the number of provisional ballots used
and reduce the percentage counted since most of those who receive them w1ll be less
likely to be actually registered in the state.

States that counted out-of-precinct ballots counted 56% of the provisional ballots cast.
States that counted ballots cast only in the proper precinct counted an average of 42%
of prowsuonal ballots

15 gge Table 2 in Appendix 2 for information on the verification method used in each state.

18 The Election Day Survey found that states using statewide voter registration databases reported a lower incidence
of casting provisional ballots than states without voter registration databases, suggesting that better administration of

voter registration rolls might be associated with fewer instances where voters would be required to cast a provisional

ballot due to a prablem with their voter registration.

7 The Election Day Survey concluded that : “Jurisdictions with jurisdiction-wide provisional ballot acceptance

reported higher rates of provisional ballots cast, 2.09 percent of registration or 4.67 percent of ballots cast in polling

places, than those with ln-preclnct only acceptance, 0.72 and 1.18 percent, respectively. Predictably, those

jurisdictions with more permissive jurisdiction-wide acceptance reported higher rates of counting provisional ballots,

71.50 percent, than other jurisdictions, 52.50 percent.”
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- In experienced states, the disparity was even more pronounced: 52% of
provisional ballots cast were counted in states requiring in-district ballots, whlle
70% were counted in those allowing out-of-precinct ballots.
- If all states had counted out-of-precinct ballots, perhaps 290,000 more
provisional ballots would have been counted across the country.18

ortion of those ballots. '°

- Fourteen states permitted less than one week to evaluate provisional ballots, 15
states permrtted between one and two weeks, and 14 states permitted greater
than two weeks®.

- Those states that permitted less than one week counted an average of 35.4% of
their ballots.

- States that permitted between one and two weeks counted 47.1%.

- States that Eermrtted more than 2 weeks, counted 60.8% of the provisional
ballots cast®'.

- The effect of allowing more time for evaluation is felt most strongly in states
where more than 1% of the overall turnout was of provisional ballots. In states
where provisional ballots were used most heavily, those that permitted less than
one week to evaluate ballots counted 58.6% while those that permitted one to
two weeks counted 65.0% of ballots, and those states that permitted greater than
three weeks verified the highest proportion of provisional ballots, at 73.8%.

i States that provide a longer the time to evaluate provisional ballots counted a higher

Variation Within States
Not only was there little consistency among states in the use of provisional ballots, there was
also little consistency within states. This was true in both new and old states. Of the 20 state
for which we have county-level provisional ballot data, the rate of counting provisional ballots—
varied by as much as 90% to 100% among counties in the same state. This suggests that
additional factors beyond statewide factors, such as verification requirements or the time
provided for ballot evaluation, also influence the provisional voting process. Reacting to the lack
of consistency within states, the Carter-Baker Commission) recommended that “states, not
counties or municipalities, should establish uniform procedures for the verification and counting
of provisional ballots, and that procedure should be applied uniformly throughout the state."?

EI_ectron Line reported that:

'8 This estimate is a rough approximation. States that recognize out-of-precinct ballots counted, on average, 56% of
the provisional votes cast. Applying that ratio to the 1.9 million provisional ballots cast nationwide would result in 1.1
million provlsional ballots that would have been counted if all states accepted out-of-precinct votes. States that did not
recognize out-of-precinct ballots counted 42% of the provisional ballots cast, or about 813,000 ballots, for a difference
of about 290,000 votes.

19 See Appendix __, Relationship Between Time Allotted to Verify Provisional Ballots and the Level of Ballots that are
Verified, David Andersen, The Eagiteton Institute of Politics

20 Many thanks to Ben Shepler, of the Moritz College of Law, for assembling complete data on the time requirements
states permitted for the counting of provisional ballots.

21 43 states are included in this analysis, including Washington D.C. The 7 elsction- -day registration states are
omitted, as is Mississippi, which never provided data on provisional ballots. North Carolina is also omitted from the
regressions. as it does not have a statewide policy on how it verifies provisional ballots.

22 Recommendation 2.3.2 of the Report of the Commission on Federal Election Reform, “Building Confidence in U.S.
Elections,” September 2005, p.16. The report also observed that, “. . .different procedures for counting provisional
ballots within and between states led to legal challenges and political protests. Had the margin of victory for the
presidential contest been narrower, the lengthy dispute that followed the 2000 slection could have been repeated.”
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* In Ohio some counties counted provisional ballots not cast in the assigned precinct even

though the state’s policy was to count only those ballots cast in the correct precinct. -
¢ Some counties in Washington tracked down voters who would otherwise have had their

provisional ballots rejected because they had failed to complete part of their registration

form, gave them the chance to correct those omissions, and then counted the

provisional ballot. This would probably not have come to light except for the sharp

examination caused by the very close election for governor.

Resources available to administer provisional voting varied considerably among and within
states. The result is that differences in demographics and resources result in different
experiences with provisional voting. For example, the Election Day Survey found that:

» Jurisdictions with lower education and income tend to report more inactive voter
registrations, lower turnout, and more provisional ballots cast.

e Jurisdictions with higher levels of income and education reported higher average

numbers of poll workers per polling place or precinct and reported lower rates of staffing
problems per precinct.

' e Staffing problems appeared to be particularly acute for jurisdictions in the lowest income
: and education categories. Small, rural jurisdictions and large, urban jurisdictions tended

to report higher rates of an inadequate number of poll workers within polling places or
precincts.

. » Predominantly non-Hispanic, Black jurisdictions reported a greater percentage of polling
places or precincts with an inadequate number of poll workers. Predominantly non-
Hispanic, Native American jurisdictions reported the second highest percentage of
staffing problems.

The conclusions to be drawn from these findings are clear. W icts with lower
_education levels, poverty, and inadequately-statfed-polling places, the voﬁ%%gcﬁﬁs‘-unlﬂ_@_ly
to function well. More people will end up casting provisional baliots. That makes the provisional
~volting procesSs especially important in such districts. if jurisdictions struggle with regular :
voting, how well are they likely to do with the more complicated provisional balloting process? In -
precincts were the voting process, in general, is managed poorly, provisional ballots cannot be ‘
expected to work much better. In these areas, the focus should be on broader measures to
improve the overall functionality of struggling voting districts, although improving the
management of provisional balloting may help at the margin.

Effectiveness of Provisional Voting

The certainty of our conclusions about the effectiveness of provisional voting is limited because
of the complexity of the problem and a lack of important information. An ideal assessment of
how well provisional ballots worked in 2004 would require knowing the decisions of local officials
in 200,000 precincts on how to inform voters about provisional voting; their performance in
providing a-provisional ballot to those qualified to receive one, and-their decisions whether to
count a provisional ballot. Information needed about the eligibility or registration status of
provisional voters is also not available.

We see no automatic correlation between the quality of a state’s voting system and either the
number of provisional ballots cast or counted. Low numbers could reflect accurate statewide
voting data and good voter education. Or they could suggest that provisional ballots were not
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madé easily available. High numbers could be seen as signifying an effective provisional voting
system or a weak registration process. But we do know that in 2004 provisional balfots allowed
1.2 million citizens to vote, citizens who would otherwise have been turned away from the polls.

Since we do not know the total number of registered voters who might have voted but could not
makes a precise, quantitative estimate of the effectiveness of provisional voting impossible. The
Cal Tech — MIT Voting Technology Project, however, estimated that 4 — 6 million votes were lost
in the 2000 presidential election for the reasons shown in Table 1 below. The estimate is an
approximation, but it may provide data good enough for a general assessment of the size of the
pool of potential voters who might have been helped by the provisional ballot process.

Estimates of Votes Lost In 2000 Presidential Election

Votes Cause

Lost

(Millions)

1.56-2 Faulty equipment and confusing
b.allots

15-3 Registration mix-ups

<1 : Polling place operations

? . Absentee ballot administration

Table 1 Cal Tech — MIT Voting Technology Project Estimates

4 — 6 million votes are lost in presidential elections due to the causes
shown in the table. Registration mix-ups (e.g., name not on list) and polling
place operations (e.g., directed to wrong precinct) are the causes most
likely to be remedied by provisional voting.

- The table shows that the universe of voters who could be helped by provisional voting might be
2.5 — 3 million voters. In 2004, about 1.2 million provisional voters were counted. A rough
estimate, then, of the effectiveness of prowsmnal voting in 2004, then, might be 40% to 50%
(ballots counted/votes lost)®®. Whatever the precise figure, it seems reasonable to conclude that
there is considerable room for improvement in the administration of provisional voting.

Leglslatlve Response

Indeed, several states® came to the conclusion that the administration of their provisional voting
procedures needed to be improved and amended their statutes after the 2004 election. State
legislation adopted since the election points to particular areas of concern.

B, Another interpretation of the data should be considered. The Census Bureau’s Current Population Survey (CPS)
developed the category of “registration mix-ups” to assess the states’ registration systems. After each election the
CPS asks people if they were registered and if they voted. The GPS gives breakdowns of reasons why people did
not vote. Survey responders tend to deflect blame when answering questions about voting. In the narrow context of
provisional ballots, ‘registration problems' would cover only voters who went to the polis where the determination that
they were not registered was wrong or they were registered, but in the wrong precinct. if they were in the wrong
precinct, provisional voting can help them in only 17 states. In 2004, only 6.8% of those not voting and registered
blamed registration problems, while 6.9% reported so in 2000. :
2 Twelve states made statutory or regulatory changes: Arizona, Arkansas, Colorado, Florida, Georgia, Indiana,
Louisiana, Montana, New Mexico, North Carolina, Virginia and Wyoming. See Table 4 in Appendix 2.
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Not enough time to examine and count the provisional ballots. Florida, Indiana, Virginia,
and Washington all have clarified or extended the timeline to evaluate the ballots. But
taking more time can prove a problem, particularly in presidential elections with the
looming deadline to certify the vote for the Electoral College.®

Lack of uniform rules for counting ballots and effective training of the election officials in
interpreting and applying those rules to determine the validity of ballots. Colorado, New'

Mexico, North Carolina, and Washington have all passed legislation focused on
improving the efficacy and consistency of the voting and counting process.

Litigation :

Successful legal challenges to the process highlight areas where provisional voting procedures
were wanting. A flurry of litigation occurred around the country in October 2004 concerning the
so-called “wrong precinct issue” — whether provisional ballots cast by voters in a precinct other
than their designated one would be counted for statewide races. These lawsuits were largely

unsuccessful in their stated goal: most courts, including the U.S. Court of Appeals for the Sixth

Circuit (the only federal appeals court to rule on the issue), rejected the contention that HAVA
requires the counting of these wrong-precinct provisional ballots.

This litigation was significant nonetheless.

e First, the Sixth Circuit decision established the precedent that voters have the right to sue
‘ in federal court to remedy violations of HAVA.

e Second --and significantly-- the litigation clarified the right of voters to receive provisional
ballots, even though the election officials were certain they would not be counted. The
decision also defined an ancillary right —the right to be directed to the correct precinct.

There voters could cast a regular ballot that would be counted. If they insisted on casting -

a provisional ballot in the wrong precinct, they would be on notice that it would be a
symbolic gesture only.

- Third, these lawsuits prompted election officials to take better care in instructing precinct

; officials on how to notify voters about the need to go to the correct precinct in order to
cast a countable ballot - although the litigation regrettably came too late to be truly
effective in this regard. In many states, on Election Day 2004, the procedures in place
for notifying voters about where to go were less than ideal, reflecting less-than-ideal
procedures for training poll workers on this point.

There was also pre-election litigation over the question whether voters who had requested an
absentee ballot were entitled to cast a provisional ballot. In both cases (one in Colorado and
one, decided on Election Day, in Ohio), the federal courts ruled that HAVA requires that these
voters receive a provisional ballot. Afterwards, it is for state officials under state law to

2 The resources available to evaluate and count provisional ballots within a tight schedule may not be easily
available. The General Accounting Office reports that Detroit, where 1,350 provisional ballots were cast and 123
counted, found the 6-day time frame for processing provisional ballots “very challenging and unrealistic. To overcome
this challenge, the entire department’s employees were mobilized to process provisional ballots.” The report also
found that in Los Angeles County, “staff had to prepare duplicate ballots to remove ineligible or invalid contests when
voters cast their ballots at the wrong precinct. Te overcome this challenge, staffing was increased to prepare the
duplicate ballots." In a close, contested election, “duplicate” ballots would doubtless raceive iong and careful
scrutiny.” See Appendix 7, GAO, “Views of Selected Local Election Officials on Managing Voter Registration and
Ensuring Eligible Citizens Can Vote,” September 2005. (GAO Report-05-997)

18

0

TSRS

Le

Mot et atd

J

$049



FINAL DRAFT

For Review by the Standards Board and Board of Advisors

determine whether these provisional ballots will be counted, in part by determining Iif these
provisional voters already had voted an absentee ballot (in which case one ballot should be
ruled ineligible, in order to avoid double voting). These decisions confirm the basic premise that
provisional ballots should be available whenever voters believe they are entitled to them, so that
their preferences can be recorded, with a subsequent determination whether these preferences
count as valid votes.

RECOMMENDATIONS

Because every provisional ballot counted represents a voter who, if the system had worked
perfectly, should have voted by regular ballot, the advent of statewide registration databases is
likely to reduce the use provisional ballots. The one area in which such databases may not
make a difference is for those who voted by provisional ballot because they did not bring
required identification documents to the polling place. The statewide voter registration database
will facilitate verifying that ballot, but the voter will still have vote provisionally. Beyond that
exception, even with statewide registries in every state, provisional voting will remain an
important failsafe, and voters should have confidence that the failsafe will operate correctly.

- The wide variation in the implementation of provisional voting among and particularly within
states suggests that EAC can help states strengthen their processes. Research-based
recommendations for best, or at least better, practices based on the experience gained in the
2004 election can be useful in states’ efforts to achieve greater consistency in the administration
of. provisional voting.

Recommendations for Best Practices

Recent legislative activity shows that state efforts to improve the provisional voting process are
underway. Those states, as well as others that have not yet begun to correct shortcomings that
became apparent in 2004, can benefit from considering the best practices described here. By
recommending best practices, the EAC will offer informed advice while respecting diversity
among the states. One way to strengthen the recommendations and build a constituency for
them would be for EAC to ask its advisory committee members to recommend as best practices
procedures that have worked in their states.

: Self-evaluation of Provisional Voting -4 Key Questions
The first need to achieve greater consistency within each state is to think about provisional
voting systematically. As legislators, election officials, and citizens in the states prepare for the
2006 election, they should ask themselves these questions about their provisional voting
systems. :

- 1. Does the provisional voting system distribute, collect, record, and tally provisional ballots

! with sufficient accuracy to be seen as procedurally legitimate by both supporters and
opponents of the winning candidate? Does the tally include all votes cast by properly
registered voters who correctly completed the steps required?

~ 2. Is the provisional voting system sufficiently robust to perform well under the pressure of
: a close election when ballot evaluation will be under scrutiny and litigation looms?

3. Dothe procédural requirements of the system permit cost-efficient operation? Are the
administrative demands of the system reasonably related to the staff and other resource
requirements available? _
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. 4. How great s the variation in the use of provisional voting in counties or equivalent levels e
of voting jurisdiction within the state? Is the variation great enough to cause concern that
the system may not be administered uniformly across the state?

If the answers to these questions leave room for doubt about the effectiveness of the system or
some of its parts, the EAC’s recommendation of best practices should provide the starting point
for a state’s effort to improve its provisional voting system.

Best Practices For Each Step In The Process

We examined each step of the provisional voting process to identify specific areas where the
states should focus their attention to reduce the inconsistencies-noted in our analysis. We offer
recommendations in each area appropriate to the responsibilities that HAVA assigns the EAC
for the proper functioning of the provisional voting process.

, The Importance of Clarity _ ,
The EAC should emphasize above all else the importance of clarity in the rules governing every
—stage-ot-provisional-veting-As the"Century Foundation’s recent report observed, “Close
- elections increasingly may be settled in part by the evaluating and counting of provisional
ballots. . . To avoid post election disputes over provisional ballots—disputes that will diminish
public confidence in the accuracy and legitimacy of the result-- well in advance of the election,
states should establish, announce, and publicize clear statewide standards for every aspect of
the provisional ballot process, from who is entitled to receive a provisional ballot to which ones
are counted.”®® :

Litigation surrounding the 2004 election resulted in decisions that, if reflected in state statutes or
regulations and disseminated in effective training for poll workers, can increase the clarity of
provisional ballot procedures, increase predictability, and bolster confidence in the system. By
taking the following steps, states can incorporate those court rulings into their procedures.

.« Promulgats, ideally by legislation, clear. standards.for.evaluating.prqvisional ballots, and
_provide training.for.the officials who will apply those standards. For example, in
~Washington State, the court determined that an election official’s failure in evaluating :

ballots to do a complete check against all signature records is an error serious enough to Tl
warrant recanvassing.?’ Clear direction by regulation or statute on what records to use in
evaluating ballots could have saved precious time and effort and increased the reliability
of the provisional voting system. . '

. o States should provide poll workers standard information resources. far the.training_of poll
' Wﬁﬁ isdictions: Traning materials might include, for example, maps or
datdbases with instruction on how to locate polling places for potential voters who show
A up at the wrong place. Usable and useful information in the hands of poll workers can
| protect voters from being penalized by ministerial errors at the polling place.?

26 The Century Foundation, Balancing Access and Integrity, Report of the Working Group on State Implementation of
Election Reforms, July 2005. .

%7 See Washington State Republican Party v. King County Division of Records, 103 P3d 725, 727-728 (Wash. 2004)
2 See Panio v. Sunderiand 824 N.E.2d 488, 490 (NY, 2005) See also Order, Hawkins v. Blunt, No.04-4177-CV-C-
RED (W.D. Mo. October 12, 2004). While rejecting the notion that all ballots cast in the wrong precinct should be
counted, the court ruled that provisional votes cast in the wrong precinct should be thrown out provided that the voter
had been directed to the correct precinct. This meant that provisional votes cast in the wrong precinct (and even the
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¢ State training materials provided to local jurisdictions should make clear that the only
permissible requirement to obtain a provisional ballot is an affirmation that the voter is
registered in the jurisdiction and eligible to vote in an election for federal office. ® Recent
legislation in Arizona indicates that recommendations should emphasize HAVA's
requirement that persons appearing at the polling place claiming to be registered voters
cannot be denied a ballot because they do not have identification with them. Poll

workers may need appropriate training to understand their duty to give such voters a
provisional ballot. ® _ ,

_ A. Registration and Pre-Election Information for Voters
Providing crisp, %r;formation to voters before the election is important to the success of the
provisional voting process:=Fhe-better-veters-understand-their-rights and obligations, the easier
the system will be to manage, and the more legitimate the appearance of the process. States
can begin by assessing the utility and clarity of the information for voters on their websites and
by considering what information might be added to sample ballots mailed to voters before
elections. Best practices in this area would include:

1. If states require identification at the time of registration, the kind of IDs required should
be stated precisely and clearly and be publicly and widely available in a form that all
voters can understand. For example, “You must bring your driver's license. If you don't
have a driver’s license, then you must bring an ID card with your photograph on it and
this ID card must be issued by a government agency. * ¥

. 2. The process to re-enfranchise felons should be clear and straightforward. To avoid

: litigation over the registration status of felons, best practice should be defined as making
re-enfranchisement automatic, or no more burdensome than the process required for
any new registrant.*® S

~ 3. State or county websites for voters should offer full, clear information on boundaries of
precincts, location of polling places, requirements for identification, and other necessary
guidance that will facilitate registration and the casting of a regular ballot. An 800
number should also bé provided. Models are available: the statewide databases in
Florida and Michigan provide voters with provisional voting information, registration
verification and precinct location information. :

B. At the Polling Place

wrong polling place) would count if there were no evidence that the voter had been directed to a different polling
place. The court placed a duty upon election officials to make sure the voters were in the correct locations. Note that
this question would not arise In a state that counted ballots cast in the wrong polling place but within the correct
county.
* }Sar\;dusky County Democratic Party v. Blackwell, 387 F.3d 565, 774 (6" Cir. 2004) _
% :The Florida Democratic Party v. Hood, 342 F. Supp. 2d 1073, 1075-76 (N.D. Fla. 2004). The court explained that
provisional voting is designed to correct the situation that accurs when election officials do not have perfect

. knowtedge and when they make incorrect determinations about eligibility (the *fail-safe” notion). Denying voters
provisional ballots because of on-the-spot determinations directly contradicts this idea. Even before the cited
decision, the Florida Secretary of State’s office had determined that any voter who makes the declaration required by
federal law is entitled to vote a provisional ballot, even if the voter is in the wrong precinct.
3 Websites in 29 states describe, with varying degrees of specificity, the identification voters may need. in 18 states
voters can learn something about the precinct in which they should vote. And in 6 states (California, District of
Columbia, Kentucky, Michigan, North Carolina, and South Carolina) they can verify their registration on the website.
3 The Century Foundation, op. cit.
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Avoiding error at the polling place will allow more voters to cast a regular ballot and all others’
who request it to cast a provisional ballot.

1.

The layout and staffing of the polling place, particularly the multi-precinct polling place is
important. Greeters, maps, and prominently posted voter information about provisional
ballots, ID requirements, and related topics can help the potential voters cast their ballot
in the right piace. States should require poll workers to be familiar with the options and
provide the resources needed for them to achieve the knowledge needed to be helpful
and effective. Colorado has clear regulations on polling place requirements, including
HAVA information and voting demonstration display.*® Many states require training of
poll workers. In some states that requirement is recent: after the 2004 election, New
Mexico adopted a requirement for poll workers to attend an “election school.” > A state
statutory requirement for training could facilitate uniform instruction of poll workers in
those states that do not already provide it.

The provisional ballot should be of a design or color sufficiently different from a regular
ballot to avoid confusion over counting, as occurred in Washington State. The ballot
might include a tear-off leaflet with information for voters such as: “Reasons Why Your

. Provisional Ballot Might Not Be Counted” on one side and “What to Do if My Provisional

Ballot Is Not Counted” on the other. '

Because provisional ballots offer a fail-safe, supplies of the ballots at each polling place
should be sufficient for all the potential voters likely to need them. In 2004, some polling
places ran out of ballots, with unknown effects on the opportunity to vote. In Middlesex
County, New Jersey, for example, on Election Day the Superior Court ordered the
county clerk to assure that sufficient provisional ballots were available at several heavily
used polling places, and it authorized the clerk “in the event additional provisional ballots
are required . . .to photocopy official provisional ballots.” * At least two states,
Connecticut and Delaware, provide guidelines to local election officials on how to
estimate the demand for provisional ballots. Connecticut sets the number at 1% of the
voters in the district, Delaware at 6%.% States that do not offer a practical method to
guide the supply of provisional ballots at polling places should consider doing so. The
guideline should take into account both the number of voters in the district and the
number of provisional ballots actually cast in recent elections. :

To achieve the procedural clarity needed to forestall disputes, states should establish a
clear chain of custody for the handling of provisional ballots from production through
distribution, collection and, finally, evaluation. A number of states have clear procedures
for at least parts of this chain of custody. All states should examine their chain-of-
custody requirements for clarity. lllinois includes.the potentially beneficial requirement
that ballots be transported by bi-partisan teams, which offers the potential to avoid some
charges of election fraud. '

g Colo. Code Regs. § 1505-1, Rule 7.1.
35005 N.M. Laws 270 page no. 4-5.
% Voting Order, November 2, 2004, Superior Court of New Jersey, Law Division, Middlesex County.
38 Connecticut: “Equal to or not less than 1% of the number of electors who are eligible to vote in any given district, or
such other number as the municipal clerk and the registrars agres is sufficient to protect voting rights. Conn. Gen.
Stat. Ann. § 9-232j.Delaware: Each County Department of Elections Office is required to provide to each election
district a number of provisiona! ballots equal to 6% of registered voters in that district, with a minimum allocation of 15
ballots. Additional supplies to be delivered when the supply becomes “very low.” Del.Code Ann. Tit 15 § 4948(e).
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C. Evaluating Voter Eliglbility and Counting Provisional Ballots
The clarity of criteria for evaluating voter eligibility is critical to a sound process for deciding
which of the cast provisional ballots should be counted. Pubtic Fecognition-of-the-validity-ef those
“griteria is important & establishing the legitimacy-of the system as a whole. The experience in

2004 in North Carolina, Washington, and Ohio underlines the importance of clear criteria. As the
Century Foundation report put it, “Whatever procedures the states choose [to determine if a
provisional ballot should be counted], the paramount consideration—as with all others
congcerning provisional voting——is that they be clear and thus not susceptible to post-election
manipulation and litigation.”” Nonetheless, the Panio v. Sutherland® decision in New York

- shows the difficulty of defining the range of administrative errors from which the provisional
voters should be held harmless. Even when the standard is “clerical error” judges can differ over -
what that means exactly. Possibly a state law might be able to clarify a definition by giving
examples of clerical errors, but even then the definition is unlikely to be perfect.

1. State statutes or regulations should define a reasonable period for voters who lack the
HAVA-specified ID or other information bearing on their eligibility to provide it in order to
facilitate the state’s ability to verify that the person casting the provisional ballot is the
same one who registered. While there may be a concem to ensure that the individual
who returns with the ID may not be the same individual who cast the provisional ballot,
the spirit of HAVA demands that the opportunity to prove identity be provided after
Election Day. A signature match can go far in establishing that the individual who voted
and the individual returning later with identification is, in fact, the same person.
Encouraging a voter who lacks 1D on Election Day to return later to help the verification
process by providing proper identification will strengthen the system and increase public
confidence in the electoral process. Our data indicate that some voters would prefer to
return with D rather than to sign an.affidavit, perhaps because of uncertainty about the
legal process involved in the affidavit. At least 11 states allow voters to provide ID or
other information one to 13 days after voting. Of particular interest is Kansas, which
allows voters to proffer their ID by electronic means or by mail, as well as in person.®

+ 2. More provisional ballots are counted in those states that verify ballots cast outside the
correct precinct. ** While HAVA arguably leaves this decision up to the states, pointing
out the effect of the narrower definition on the portion of ballots counted could be useful
to the states in deciding this question. States should be aware, however, of the

57 The Century Foundation, op. cit. .
384 N.Y.3d 123, 824 N.E.2d 488 (N.Y. 2005) and Memorandum (LaPlante—Foley) Provisional Ballot Cases by State,
July 19, 2005. ' :

% I!\ Kansas, the voter can provide ID to a County Election Officer any time before the County Board of Canvassers
meets to count provisional ballots. KS. ST. 25-1122(d). 1D can be presented in person, OR via mail or electronic
means. /d. The Board must meet either on the Friday or Manday following a Tuesday election. /d. at 25-3104.
Deadlines in other states are: Alabama -- 5:00 P.M. on the Monday following the election AL ST § 17-10A-2(c) (1)
Florida: until 5:00 P.M. on the third day following the election . Fla. Stat. Ann. § 101.048 (adopted after the 2004
eléction);Georgia—no later than 2 days after the election. GA ST § 21-2-417; 419, Hllinois- 2 days to submit additional
information 10 lll. Comp. Stat. Ann. 5/18A-15(d); Indiana— in 2004 the deadline was the close of the polis IN. ST. §.
3-11.7-5-2(a). The time period was extended to 13 days by the adoption of Indiana Code 3-11-8, Section 25,
Subsection (I); Maryland—until the meeting of the Election Board; MD ELEC LAW § 11-303. New Jersey— until the
clese of business on the second day after the election 19:53C-3(i). Nevada— until 5:00 P.M..on the Friday following
the election NV ST 293.3085; New Mexico—until 7:00 P.M. on Election Day NM ADC 1.10.22 (8) (H).

“0 5ee Andersen, op. cit, pgs. 23 — 24 for an analysis of the significant effect of counting out-of-precinct ballots. The
Election Day Survey found that, “Most notably, jurisdictions that permitted jurisdiction-wide acceptance of provisional
ballots reported higher rates of provisional ballots being cast, but also reported a much higher incidence of provisional
ballots baing counted, than other jurisdictions.”
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additional burden placed on the ballot-evaluation process when out-of-precinct ballots
are considered. And tradeoffs are involved if out-of-precinct voters are unable to vote for
the local offices that might appear on the ballot in their district of residence. One option
for states is to involve the voters in the decision by pointing out that voters who cast their
provisional ballots in the wrong precinct may not be able to participate in the local
election. The voter could then decide to go to the correct precinct or vote prov:snonally
for the higher offices at the top of the ticket only.

o

3. Alternatively, if a state chooses to require voters to appear at their assigned precinct,
where the same polling site serves more than one precinct, a voter's provisional batlot
should count so long as the voter cast that ballot at the correct polling site even if at the
wrong precinct within that location. *' Ideally the voter could be directed to the correct
machine, but poll worker advice will not always be correct. One way to assess the
balance of issues here is to consider that, If a voter in a multi-precinct polling place is
sent to the wrong machine, the error is probably the poll worker’s, and the voter should
not be penalized. .

- 4. Officials should follow a written procedure, and perhaps a checklist, to identify the

‘ reason why a provisional ballot is rejected (e.g., check the applicable box “unregistered
voter”; “lack of signature match” “wrong precinct,” etc.) Those forms should be disclosed
publicly when completed. Colorado’s election rules offer particularly clear guidance to
the official evaluating a provisional ballot.*?

Colorado Rejection Codes (Any ballot given a rejection code shall not be counted)

RFS (Rejection federal or state) No federal or state candidates or issues to
duplicate.

RNS (Rejection not signed) Provisional Ballot Affidavit not signed.

RIN  (Rejection incomplete information provided) Required information is
incomplete and the designated election official is unable to confirm voter's
eligibility.

RNR  (Rejection not registered) Voter did not register by the voter registration
deadline or by emergency registration, Colorado voter registration record
was not found, or voter was previously cancelled and has not been
reinstated pursuant to 1-2-605(10). C.R.S. R

REE (Rejection envelope empty) Provisional ballot envelope is empty

RAB (Rejection voter voted absentee) Designated election official has
confirmed that voter voted an.absentee ballot.

REV  (Rejection based on ballot cast in early voting) Voter voted early.

" RIP (Rejection based on incorrect party) Incorrect Party in Primary Election.

RFE  (Rejection felon not eligible to vote) Individual was convicted of a felony
and is either serving a sentence of confinement or detention or is on
parole.

RWC (Rejection elector not registered in county or State of Colorado) Non-
county or non-state resident; therefore voter not eligible to vote in the
county where the provisional ballot was voted.

RID  (Rejection first time voter has not supplied identification upon registration
or thereafter prior to and during time voter voted) First Time Voter who

4l ‘Chances are administrative error accounts for the voter being directed to the wrong precinct under these
circumstances. '
28 CCR 1505-1, at 26.5.4, adopted august 4, 2005. See also 1-2-509(3) C.R.S.
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registered by mail or through a voter registration drive, is tagged as id
- deficient, and did not provide id at the time of voting.

RRD (Rejection registration deficient) Voter had deficient or incomplete
registration and required information was not provided prior to or at the
time of filling in the provisional ballot envelope. Voter's eligibility cannot
be established.

_ D. Verification of Provisional Ballots
1. States that use the information on the provisional ballot to permit voters who have
changed their addresses to update their registrations should adopt clear procedures on
that process and specify how the new information will be communicated between
different Boards of Elections

. 2. In verifying provisional ballots, the time by which election officials must make their
eligibility determinations is particularly important in presidential elections because of the
need to certify electors to the Electoral College. States should consider in particular how
to divide the time allowed them by the safe-harbor provisions that apply in presidential
elections to the certification to the Electoral College. Some part of this five-week period
will be consumed by the eligibility evaluation, but states should take care to provide a
sufficient period of time as well for challenges. If a state consumes 21 days following the
election in the eligibility evaluations, only two weeks will remain for legal challenges to
be concluded. Is that sufficient? Or should the state provide the resources needed to
complete the eligibility determinations in 10 days or two weeks, leaving three weeks or
more for [egal challenges in a close election? Our research did not identify an optimum
division of the five weeks available. The prudent course here would be to encourage
states to consider the issue and then make a careful decision about how to complete all
steps in the evaluation of ballots and challenges to those determinations within the five
weeks available.

E. Post-election Information for Voters
Timely information to voters about the disposition of their provisional ballot will provide helpful
feedback and more important enable voters to determine if they are registered for future
elections and, if not, what they need to do to become registered.

1. Establish mechanisms to ensure that voters casting provisional ballots are informed
: whether they are now registered for future elections and, if not, what they need to do to
become registered. _

: F. State Laws Governing Litigation over Provisional Voting
. 1. Establish special, streamlined litigation procedures for Election Day complaints that
individuals are being denied the right to cast a provisional ballot

Broader Considerations

_ G. Integrity and the Appearance of Integrity
1. State laws or regulations providing for non-partisan or bi-partisan bodies to make a
: public determination of the validity of provisional ballots would increase confidence in the
system.

o
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2. To improve transparency, state laws or regulations should require the purging process
for registration to be public and with an opportunity for voters to correct an erroneous
determination that they should be purged.

3. State laws or regulation should require the evaluation process for provusnonal ballots to
be public, while protecting the names of those who voted provisionally.

H. Continuous Assessment of the Provisional Ballot - Process and Performance
Defining what makes for a successful provisional voting system is difficult. The most successful
system is probably not the one with the most provisional votes cast (that could indicate
problems with the registration system). Nor is the system with the greatest number counted or
with the fewest counted necessarily superior because the evaluation process could be flawed.

Defining quality requires a broad perspective about how well the system works, how open it is to
error recognition and correction, and how well provisional voting processes are connected to the
registration and voter identification regimes. The EAC should consnder engaging one of the
national quallty organizations or processes, such as Six Sigma*® or the Baldndge Quality
process 44 to evaluate the provisional ballot process. Pending such a review, the EAC can

| recommend that states take the followmg actions.

1. Recognize that the first step to improving quallty is to see the provisional voting process
as a system and take a systems approach to regular evaluation through standardized
metrics with explicit goals for performance.

- 2. States should begin by collecting data systematically on the provisional voting process
so that they can evaluate their voting system and assess changes from one election to
the next. The effort should start in the 2006 election, and the data collected should
include:

-- Provisional votes cast and counted by jurisdiction, say counties, with details on
why the voter had to vote provisionally (lack of ID, not on list, challenged at
polling place, issued absentee ballot, etc) and number of ballots actually
counted in each category. :

-- Reasons why provisional ballots were not counted, using categories such as
those that-have been adopted by Colorado, described earlier in this report.

-- Measures of variance among jurisdictions.

-- Number of poll workers trained in administration of provisional voting by polling
place

-- Number of jurisdictions posting mformahon on provisional votmg in the polling-

- place .

-- Time required to evaluate ballots by jurisdiction

a3 'Six Sigma is a measure of quality that strives for near perfection. Six Sigma Is a disciplined, data-driven approach
and methodology for eliminating defects (driving towards six standard deviations between the mean and the nearest
specification limit) in any process -- from manufacturing to transactional and from product to service.

“ The Baldrige Criteria for Performance Excellence provide a systems perspective for understanding performance
management. They reflect validated, leading-edge management practices against which an organization can
measure itself. With their acceptance nationally and intemationally as the mode! for performance excsllence, the
Criteria represent a common language for communication among organizations for sharing best practices. The
Criteria are also the basis for the Malcolm Baldrige National Quality Award process.

26 .
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Improving understanding of the provisional voting process through analysis of detailed
information will enable state and local election officials to strengthen their systems. By collecting
and analyzing this data states can identify which aspects of the registration and electoral system
are most important in shunting voters into the provisional ballot process. Responsible officials
can then look to their registration system, identification requirements or poll worker training as a
way to reduce the need for voters to cast their ballots provisionally.
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Our research on provisional voting divided the various states into several categories to allow an assessment of how
different factors may have influenced the process of casting and counting provisional ballots. This analysis was
conducted before the release of the Election Day Study, and the categories we used may differ in some respects from
its work. The variables used to analyze a state’s use of provisional ballots:

1. New vs. Old (states that used a provisional ballot before the 2004 election)

2. Use of a statewide database of registered voters vs. no use of a statewide database
C 3, Counting out-of-precinct ballots vs. not counting out-of-precinct ballots
" 4. Voter identification requirements
" 5. Method used to verify provisional ballots

6. Levels of provisiohal bal}ots cast and counted

We first assigned states within these categories based on classifications done by Electionline.org in its studies. The
Electionline data was the only published information available at the time of our research. We reviewed the
Electionline data carefully, and, in select cases, updated it with new, detailed information that had become available
after its publication, The changes we made are explained below.

:; --Idaho, Maine, Minnesota, New Hampshire, Wisconsin and Wyoming were excluded from our analysis. They
" have election-day registration systems, and did not need to use HAV A-compliant provisional ballots,

'_' --North Dakota does not register voters, so it also was excluded from HAVA requirements and did not use
" provisional voting.

* --Mississippi has not reported its provisional voting results and could not be included in our analysis, though it
- was compliant in 2004.

. --Pennsylvania did not report its totals for the Election Day Study, but we obtained information on Pennsylvania
~ and included it in our analysis. .

New vs. Old States

We classified states as “new” or “old” based on the 2001 Electionline study of provisional voting,* but
condensed its classifications into a single dichotomous variable, new/old with all other cases excluded. The
Electionline study divided states into five categories of their use of provisional ballots in the 2000 election:

Use of provisional ballots (P)

Limited use of provisional batlots (LP)
Affidavit ballots (A)

No system in place (N)
Unnecessary/Not Applicable (U/NA)

Al el o

We included in the list of “Old States” all states listed as using provisional ballots, limited use of provisional ballots
oraffidavit ballots. States in all three categories would have been familiar with key aspects of provisional voting..
States that had no provisional voting system in place for the 2002 election, and were HAV A compliant in 2004,
were listed as “new” states, as 2004 would have been the first year in which they would be offering the option of
provisional voting. States that were listed as unnecessary or not applicable were excluded from this study, as they

45 This study can be found at; http://felectionline.org/Portals/ 1 /Publications/Provisional %20V oting.pdf.
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were exempt from the HAVA regulations in 2004 because they either allowed same-day regxstranon or did not
register voters.

Rhode Island is the only state categorized as an old state by Electionline that we moved into the list of new states. -
Electionline’s map shows Rhode Island as a state that used provisional voting in 2000, but in the state description, it
is listed as having no system in place. We learned from the Rhode Island Board of Elections that the state had
previously permitted potential voters to sign an affidavit if they did not appear on a precinct’s list of registered
voters, but felt they were registered to vote. Based on the signed affidavit, the election official would then contact a
county official to see if the voter was on a more complete registration list. If the voter’s name was on the complete
list, that voter was permitted to cast a regular ballot. As this process did not grant the voter a provisional ballot, but
served as a different type of administrative failsafe, we concluded that Rhode Island’s first use of provisional votmg
was in 2004 and, therefore, classified the state as “new” to the system of provisional balloting.

Table 1
CATEGORIZATION OQF STATES -- Old and New
Old States New States HAVA Exempt or NA
Alaska Connecticut Idaho
Alabama Delaware Maine
Arkansas Georgia Minnesota
California . Hawaii New Hampshire
Colorado llinois North Dakota
DC Indiana , Wisconsin
Florida Louisiana Wyoming -
Towa Massachusetts
Kansas Missouri
Kentucky Montana
Maryland Nevada
Michigan Oklahoma
Mississippi " | Pennsylvania
Nebraska Rhode Island
New Jersey South Dakota
New Mexico Tennessee
New York Utah
North Carolina Vermont
Ohio
Oregon
South Carolina -
Texas
Virginia
Washington
West Virginia .
- 26 18 7
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Statewide List of Registered Voters

The Electionline preview of the 2004 Election® was the starting point for compiling a list of states that had a
statewide database of registered voters. That study listed 34 States that did not have their statewide database systems
complete, and 16 that did, including the District of Columbia. North Dakota does not register voters, so does not
need to compile such a database. Electionline’s criterion for concluding that a state had a statewide list was that the
state have participation from all jurisdictions in a statewide system. We added Oklahoma to the list of states with
statewide databases because we found it had met the Electionline criteria by the 2004 election, albelt too late for

inclusion in the Electionline survey.

Qut-of-Precinct Ballots

We based our classification of states that allow the countmg of ballots cast outside the correct precinct on the data in
the 2004 Electionline preview of the 2004 election”. States that evaluated ballots cast in a precinct where the voter

was not registered were categorized as “out-of-precinct.” States that invalidated such ballots were categorized as

“In-precinct only.”

Table 2
CATEGORIZATION OF STATES -- Counting Out-Of-Precinct Ballots
) Out-of-Precinct In-Precinct Only ] HAVA EXEMPT OR NA
Alaska Alabama Idaho
Arkansas Arizona Maine
California Colorado Mississippi
Delaware Connecticut New Hampshire
Georgia District of Columbia North Dakota
Illinois Florida Wisconsin
Kansas Hawaii Wyoming
‘| Louisiana Indiana
Maryland Towa
New Mexico Kentucky
North Carolina Massachusetts
Oregon Michigan
Pennsylvania Missouri
Rhode Island Montana
Utah Nebraska
Vermont Nevada
Washington New Jersey
: New York
Ohio
QOklahoma
South Carolina
South Dakota
Tennessee
Texas
Virginia
West Virginia
17 26 7

% “Election Preview 2004; What’s changed, What Hasn’t and Why”. This study can be found at:
htip://electionline.org/Portals/ 1 /Publications/Election.preview.2004.report.final.update. pdf

4 In lllinois, it is not clear that all counties followed this procedure. Some counties may not have counted out-of-

precinct ballots.
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We identified four different ways states assessed provisional ballots to determine if they should be counted:

signature match, match voter data, signed affidavits, and bringing back identification later. We gathered information

about these verification techniques by checking state websites and consulting journalistic accounts. We consulted
state legislation to provide further information where needed.

Table 3 .
CATEGORIZATION OF STATES -- Ballot Evaluation Methods
" Signature Data Affidavit Return with ID NA
- Match Match :
Alaska Alabama - Connecticut Indiana Idaho
California Arizona Delaware TIowa Maine
Florida Arkansas Georgia Kansas Mississippi
Oregon Colorado Hawaii Maryland Minnesota
. DC Tllinois Michigan New Hampshire
Louisiana Kentucky Montana N. Carolina’
Missouri Massachusetts New Jersey N. Dakota
Ohio Nebraska New Mexico - Wisconsin
Oklahoma Nevada Texas Wyoming
Pennsylvania New York Utah .
Rhode Island South Dakota
S. Carolina Tennessee
‘Washington Vermont
West Virginia Virginia
4 14 14 10 9

* North Carolina lacked clear standards to evaluate provisional ballots and is excluded from this analysis.
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Data Collection

To assemble our data for analysis, we began by using the data on provisional votes cast and counted réported'by
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Electionline. To increase the accuracy of this data, we surveyed each state’s election websites for updated data, and
for reported numbers on the county level. We then sent emails to 49 (we excluded Alaska, see below) states and the
District of Columbia, requesting updated data on the number of provisional votes cast and counted by county. We
received information from 25 states by our cut-off date of August 25, 2005.

Table 4 .
Updated information by State
Received Updated Data Did Not Receive

, Updated Data
California Alabama
District of Columbia Alaska”™
Florida Arizona
Hawaii Arkansas
Indiana Colorado
Iowa Connecticut
Kansas Delaware
Louisiana Georgia
Maryland® Idaho
Missouri Mlinois
Montana Kentucky
Nebraska™ Maine
Nevada Massachusetts
New Jersey Michigan
New Mexico Minnesota
Ohio Mississippi
Oklahoma New Hampshire
Oregon New York
Pennsylvania North Carolina
Rhode Island North Dakota
South Dakota South Carolina
Tennessee Utah
Texas Vermont
Virginia Wisconsin )
Washington Wyoming
West Virginia

26 States 25 States

“® Alaska was not contacted via email, as the state does not have voting districts comparable to counties in other
states and could not be matched with comparable census data.

- * Maryland reported provisional ballots that were counted per county, but not number cast.
0 Nebraska reported an incomplete list of provisional ballots cast and counted by county, but designated counties by
number, rather than by name.
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U. S. ELECTION ASSISTANCE COMMISSION
. OFFICE OF THE EXECUTIVE DIRECTOR
1225 New York Avenue, NW, Suite 1100
Washington, DC. 20005

June 15, 2006

John Weingart, Associate Director
Eagleton Institute of Politics
Rutgers University

191 Ryders Lane

New Brunswick NJ 08901-8557

Dear Mr. Weingart:

During a recent briefing by staff, the EAC discussed and reviewed possible next steps with the
provisional voting and voter identification studies as well as the Eagleton contract which is
scheduled to conclude on June 30, 2006.

We were in agreement that Eagleton’s work on the EAC contract should conclude, as scheduled,
by June 30, 2006. In preparation for this conclusion, the EAC requests that the comments and
suggestions which were noted during the EAC’s recent Board of Advisors and Standards Boards
meeting (and were described in Mr. O’Neil’s June 8, 2006 letter to Chairman DeGregorio) be
included in the final draft report on provisional voting which Eagleton will deliver to the EAC on
or about June 30, 2006. The Commissioners have determined that they will take this final draft
report and, from it, may develop guidance and best practice recommendations that will be
presented to the Board of Advisors and Standards Boards for further review.

The EAC Commissioners have also reviewed and considered next steps with the voter
identification draft report which Eagleton has prepared. While the final disposition of the results
and findings of this study, on the part of the EAC, are still unclear, the Commissioners have
.asked that the final draft report of this study also be prepared and submitted to the EAC not later
than June 30, 2006.

We look forward to receiving these reports. On behalf of the EAC thank you for the considerable
time and energy which the Eagleton/Moritz team has devoted to these critical election issues.

Sinc A
Thomas R. Wilkey

028064
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Paul S. DeGregorio
United States Election Assistance Commission
1225 New York Avenue N.W., Suite - 1100
Washington, DC 20005

Fax: (202) 566-3127

June 8, 2006
Dear Chairman DeGregorio:

Karen Lynn-Dyson relayed the Commission’s decision in your meeting of June 1
to take more time to consider how to proceed with the delivery of EAC research reports
on provisional voting and voter identification. '

The Eagleton-Moritz research team, of course, encourages the Commission’s
thoughtful consideration of the two reports, but we are mindful of the need to deliver
revised documents that respond to the Commission’s comments by the close of our
contract on June 30". We believe that if we receive the Commission’s final comments
on the Provisional Voting report by June 19 we will be able to complete any additional
work that the Commission might request and incorporate the results in our final reports -
before the end of the contract period. g

Based on suggestions raised at the meetlngs we aIready plan to supplement the
Provisional Voting. report with some brief, additional.information about the influence of
the fail-safe ballot provisions of the National Voting Rights Act on the experience with
provisional voting in 2004.

We understand that the Commission must submit the final draft Voter ID report to
the same review process by your advisory boards as was followed with the Provisional
Voting paper. We understand that step is a prerequisite for wider release. We would
appreciate your advice on how to handle this review, given the rapidly approaching end
of our contract.

We hope the commission will use both reports, as intended from the outset of
this project, as the basis for recommendations for better, if not best, practices to the
states. If the Commission cannot decide to issue such recommendations to the states,
we hope it will promptly release the reports to provide the states and the broader
elections community with this information, analysis and perspective on the issues.

We recognize, based on the reactions at the meetings of the Standards Board
and, particularly, the Board of Advisors, that some of the findings, conclusions, and
recommendations of the reports will be controversial with some of the Commission’s
constituencies. But we also believe, based on the comments of the Peer Review
Group, the advisors assembled by the Commission, and our response to their critiques,
that the reports are grounded on solid research by a well-qualified, nonpartisan team
and that the reports will provide new information for the policy process. We believe this
information will contribute to achieving the EAC mission of prowdmg helpful information
that the states may or may not choose to |mp|ement : _
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June 8, 2006 letter to Chairman DeGregorio from Thomas O'Neill page 2

The information in the reports can improve the policy process by raising the level
of debate over increasingly volatile issues related to election administration. We believe
our reports will prove useful to the states as they complete preparations for the 2006
elections. Moreover, the elections community is aware of this work, and awaits the
analysis and conclusions.

We look forward to working with you to conclude this research in a way that will
serve the public interest.

Very truly yours,

L. 0 WRel)

Thomas M. O'Neill
Project Director
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Paul S. DeGregorio
United States Election Assistance Commission
1225 New York Avenue N.W., Suite - 1100
Washington, DC 20005

» Fax: (202) 566-3127

June 8, 2006
Dear Chairman DeGregorio:

Karen Lynn-Dyson relayed the Commission’s decision in your meeting of June 1
to take more time to consider how to proceed with the delivery of EAC research reports
on provisional voting and voter identification.

The Eagleton-Moritz research team, of course, encourages the Commission's
thoughtful consideration of the two reports, but we are mindful of the need to deliver
revised documents that respond to the Commission’s comments by the close of our
contract on June 30". We believe that if we receive the Commission's final comments
on the Provisional Voting report by June 19 we will be able to complete any additional
work that the Commission might request and incorporate the results in our final reports
before the end of the contract period.

Based on suggestions raised at the meetings, we already plan to supplement the
Provisional Voting report with some brief, additional information about the influence of
the fail-safe ballot provisions of the National Voting Rights Act on the experience with
provisional voting in 2004.

We understand that the Commission must submit the final draft Voter ID report to
the same review process by your advisory boards as was followed with the Provisional
Voting paper. We understand that step is a prerequisite for wider release. We would
appreciate your advice on how to handle this review, given the rapidly approaching end .
of our contract.

We hope the commission will use both reports, as intended from the outset of
this project, as the basis for recommendations for better, if not best, practices to the
states. If the Commission cannot decide to issue such recommendations to the states,
we hope it will promptly release the reports to provide the states and the broader
elections community with this information, analysis and perspective on the issues.

" We recoghnize, based on the reactions at the meetings of the Standards Board
and, particularly, the Board of Advisors, that some of the findings, conclusions, and
recommendations of the reports will be controversial with some of the Commission's
constituencies. But we also believe, based on the comments of the Peer Review
Group, the advisors assembled by the Commission, and our response to their critiques,
that the reports are grounded on solid research by a well-qualified, nonpartisan team
and that the reports will provide new information for the policy process. We believe this
information will contribute to achieving the EAC mission of providing helpful information
that the states may or may not choose to implement.
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June 8, 2006 letter to Chairman DeGregorio from Thomas O'Neill page2

The information in the reports can improve the policy process by raising the level
of debate over increasingly volatile issues related to election administration. We believe
our reports will prove useful to the states as they complete preparations for the 2006
elections. Moreover, the elections community is aware of this work, and awaits the
analysis and conclusions.

We look forward to working with you to conclude this research in a way that will
serve the public interest. ‘

~Very truly yours,
» )
7;; 0 /Uaﬁ/

Thomas M. O'Neill
Project Director
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August 18, 2005
Dear Commissioners:

At the meeting of the Board of Advisors in Portland, Oregon, our
notebcoks included an EAC Information Research Update, dated July 18,
2005. The Update indicates that the EAC has awarded a contract to the
Eagleton Institute / Moritz College of Law ("Moritz") to conduct
research into "Provisional Voting / ID Requirements."

Obviously, the duty of the EAC as outlined in Section 241 to conduct
research on election issues is a very important one. That is why it is
clearly an absolute necessity that the researchers who are awarded
contracts to conduct that research be objective and nonpartisan in
their work. It would be inappropriate and potentially very damaging
and embarrassing to the EAC {(and the Board of Advisors) if this
research is conducted by entities that have a preconceived opinion or
bias on the issue being researched or are, in fact, advocates on the
issue. Any findings or recommendations such biased entities put in
their final report would be open to question and could cause great
harm.

Unfortunately, hiring the faculty at Moritz to conduct research on
provisional balloting and voter identification provisions calls into
question whether the research can be conducted in an objective manner
and reach conclusions that are not pre-determined by the public and
pre-existing views of the researchers. This is crystal clear from an
easily-conducted review of the Moritz website.

The Associate Director of the Election Law program at Moritz, Daniel
Tokaji, is an outspoken opponent of voter identification requirements
and commentator on provisional voting. Here is a brief summary of some
of his recent comments, taken from the Moritz website:

It's therefore questionable at best whether an ID requirement is really
necessary to combat voting fraud. Supporters of the ID requirement
have yet to make a convincing case that existing methods of
discouraging and punishing fraud are insufficient. While the anti-
fraud benefits of stricter ID laws are .dubious, there is evidence that
an ID requirement would impose a severe burden on many voters,
particularly those of low income....In their present form, the ID bills
presently on the table are likely unconstitutional.... (ID and the
Right to Vote, April 12, 2005)

"Ohio's election reform is a mixed bag. Establishing a clear rule for
provisional ballots is a good idea, but I don't think there's a good
reason for refusing to count provisional ballots cast out of precinct,
given that a statewide registration database (which should allow for
easy verification of eligibility) has to be in place by 2006. It would
be much better to move to in-precinct early voting than mail-in
absentee voting, but it seems that Ohio doesn't want to spend the
money." (Reform Comes to Ohio, May 20, 2005).

028070



"Nevertheless, DOJ seems likely to sign off on this [Arizona's
proposition 200 implementing rules], given that they've take the
position - quite clearly an erroneous one, in my view - that voters
need not even be given a provisional ballot if they lack ID." (Arizona
Voter ID, July 18, 2005).

"It remains to be seen, of course, whether DOJ will rigorously enforce
Section 5 of the Voting Rights Act, when it comes to practices - like
the Georgia ID law - that threaten to result in the denial of minority
votes...." (Preclearance, Preclearance, Preclearance, July 20, 2005).

v ..I tend to doubt that the preclearance process will prove to be an
effective remedy for measures like the Georgia ID law. Even though
this law will have a "retrogressive" effect, by serving as a barrier to
minority voters' participation...." (The Voting Rights Act, Then and
Now, July 31, 2005)

"We should remember that, at the turn of the 20th Century, allegations
of "good government" were used by white Democrats in a remarkably
successful strategy to suppress the black vote. The result of those
very successful efforts was to impose barriers like the literacy test,
which excluded African Americans from voting throughout the South for
the better part of the century, until after the Voting Rights Act of
1965. If you go back and read some of the documents from the late
1800's and early 1900's, as I've recently been doing, the similarity to
the sort of arguments being advanced now in support of photo ID laws is
frightening. It is beyond unfortunate to see the same sort of tactics,
albeit dressed up in more respectable garb, being employed at the start
of the 21st Century." (Vote Suppression, Fraud and Voter ID, August 3,
2005) ‘

In addition to these postings, Dr. Tokaji is acting as an advocate on
voter identification issues, having submitted a comment letter to the
Department of Justice dated August 18, 2005, along with a number of
other professors, urging an objection to a voter identification
provision currently before the Department for review under Section 5 of
the Voting Rights Act. Obviously, this advocacy is occurring after the
EAC awarded this contract and during the pendancy of the research work.

The issue here is not whether Dr. Tokaji's opinions are correct or
incorrect, or the appropriateness of his submitting a comment letter to
the Department of Justice. The point is the strongly held, pre-existing
notions about both provisional balloting and voter identification
espoused by the Associate Director of Moritz's election law program and
his advocacy on -these issues. This raises serious concerns about the
‘propriety of Moritz being provided with federal tax dollars to conduct
non-partisan and impartial research into such a sensitive and high
profile area of election law. We cannot be certain that data collected
and conclusions reached by this research project will not be
predetermined to comport with the views of Moritz's officials.
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I would strongly recommend that this contract be reconsidered by the
EAC. Under these circumstances, any report issued by Moritz will be
open to serious questions as to its validity and objectivity.

Hans A. von Spakovsky

Counsel to the Assistant Attorney General
Civil Rights Division - Room 5539

U.S. Department of Justice

950 Pennsylvania Avenue

Washington, D.C. 20530

Telephone (202) 305-9750
Facsimile (202) 307-2839
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August 19, 2005

Hans: ' -

I'm currently at the Seattle airport awaiting a return flight to D.C., so | apologize if my response
below is somewhat incomplete. | think the issue you raise certainly deserves our full
consideration, so | will look forward to additional responses and dialogue from others included in
this distribution list.

A couple of quick points in response to your concerns (and | am speaking for myself below, and
not for the entire commission):

(1) The RFP that was issued by the EAC pertaining to the research on provisional voting and
voter ID requirements was widely advertised (as all our RFP's are). We did so because we
wanted to receive a wide range of possible contractors to conduct this important research. This
was a competitive RFP process which, if my memory serves me correct, produced a good
number of responses from interested entities.

(2) Carol Paquette assembled a review panel (I'm not sure how many persons were involved in
the review panel) to score the responses to this RFP...the submission by the Eagleton Institute
included, as a part of their proposal, the Moritz School of Law at Ohio State University as a
partner in conducting the legal research required for Eagleton to provide a final report (due in
October) to the EAC. The review panel scored the Eagleton submission as best, considering a
variety of factors.

(3) The lead entity in this project is the Eagleton Institute. While the project manager's name from
Eagleton escapes me right now, the lead from Moritz is not Dan Tokagi, but Ned Foley, who
directs the election law section (or something to that effect) at Moritz. Certainly it is true that
Professor Tokagi is contributing to the work product being assemble by Moritz, which consists
primarily of reviewing election and administrative codes from all 50 states to ascertain how each
state deals with provisional voting and voter ID requirements.

(4) As is the case with all federal contractors, both Eagleton Institute and Moritz are contractually
obligated to produce objective, sound and unbiased research and analysis on this project. While
it is certainly prudent to consider the potential bias of any prospective contractor(s), after oo
receiving the recommendation from the review panel and Carol Paquette (at the time, the acting
EAC Executive Director), we unanimously agreed among the commissioners that the
recommendation was worthy of support. At the time, we were aware, for example, that the
Eagleton Institute had been involved last year in some litigation involving provisional ballots. We
were also aware, as you point out, of Professor Tokagi's personal views regarding the issue of
voter ID and provisional voting. Nevertheless, there was unanimous agreement in supporting the
staff (and review panel) recommendation to move forward with the proposal submitted by
Eagleton Institute.

(5) Finally, to ensure that the final workproduct from both Eagleton and Moritz is objective and
representative of all view points on these important issues, Eagleton proposed early in the
process -- and we enthusiastically agreed - to the formation of a balanced peer review panel
which will review the work, on an on-going basis, of Eagleton and Moritz. All EAC commissioners
have had an opportunity to provide names to Eagleton to ensure appropriate political balance on
this peer review panel and Eagleton has been responsive to our various suggestions.

By way of summary, let me say that | believe we have an obligation to closely scrutinize the
conduct of all of our federal contractors. If things come to light that bring into question the

(on)
[N}
o
[ewe]
-]
D



objectivity of any of our contractors, | believe the EAC ought to conduct its due diligence and deal
with such matters accordingly, including the possibility of contract termination.

| would be happy to conduct such due diligence with regard to this particular contract. However, |
must say, with all due respect, that | do not think any breach has occurred, either by Eagleton or
Moritz, which would necessitate termination of this contract. | think appropriate checks and
balances have been accounted for in this contract, and | believe these checks and balances will
ensure an objective and sound final product from Eagleton.

| welcome your continued feedback, Hans.

Kindest regards,

RAY MARTINEZ 11l

Commissioner

U.S. Election Assistance Commission
1225 New York Avenue, N.W._, Suite 1100
Washington, D.C. 20005



August 19, 2005

To Gracia, Réy, Donetta, Tom, Julie, Karen

In his note regarding the Eagleton contract, Hans has raised some of the same concerns | raised
from the beginning of any discussions | had regarding this contract with our staff, and at our first
formal meeting with Eagleton. In reviewing their work product from time to time, | continue to
have concerns about a lack of balanced input and have repeatedly voiced them with staff and
with Eagleton. | did this when the initial peer review group was proposed and again during their
presentation at our meeting in Pasadena (the outreach slide in their public presentation showed
outreach to seven groups, of which only one could be considered conservative-leaning). Now, as
| have just had the opportunity to read their July progress report, it appears that Eagleton seems
to be going into a larger analysis of the voter fraud issue than was authorized in the contract. My
suspicion is that Dan Tokaji is injecting his views into this to dismiss or diminish the concerns
some people may have about voter fraud. | could be wrong, but his previous writings lead me to
believe otherwise.

I only found one mention of voter fraud in the contract with Eagleton. It is in Section 3.5 regarding
provisional voting, where it discusses "minimizing opportunity for voter fraud." Yet, on page 4 of
the July progress report from Eagleton, in describing their work plan for the next month it states:
"we will expand upon vote fraud research and examine further the relationship between instances

of vote fraud and ensuing election reforms." This clearly seems to be going beyond the mandate -

we gave them as | thought they were going to be looking at voter fraud relating to provisional
voting (as the contract calls for), not voter fraud as it relates to election reforms. While voter fraud
was never mentioned in the contract regarding the voter 1D issue, page 5 of their July report
indicates that their narratives "will include an appraisal of the prevalence and nature of vote
fraud." In addition to this, page 6 describes a look into.the "relationship between voter ID regime
and vote fraud."

Voter fraud is clearly an issue that is perceived differently from the Right and from the Left. | have
struggled with determining what a clear definition of voter fraud is myself, and therefore want to
obtain various perspectives and good analysis on this issue before | formulate a solid conclusion
in my mind. It has been my understanding all along that the whole voter fraud/voter intimidation
issue is going to studied by the EAC using a balanced group of consultants--not Eagleton and
Moritz, who are likely to focus on just on the number of prosecutions of voter fraud, rather than
the complaints made or the fact that many election officials are frustrated that some prosecutors
don't take their complaints about voter fraud seriously. | am not convinced at this point that we will
get a balanced and objective study from Eagleton/Moritz on voter fraud. | am puzzled on why they
seem to be expending a significant portion of their time on this and would want to know nf we
somehow authorized them to do more research into the voter fraud issue.

On page 7 of their July report Eagleton indicates that communications with the EAC on the Peer
Review Group "were not clear or timely." | would like to know what this refers to. Also, | may have
missed it, but | do not recall seeing the final list of who is serving as the Peer Review group.

The August 15th copy of the July report that | received from Karen did not include the attachment
of the financial report of expenses incurred. | would like to see that attachment.

Outside of our NIST work, this contract represents our largest single outside expenditure of our

operational funds. Any single expenditure of $500,000+ needs to be closely monitored. I, for one,
am not going to sign off on any report that appears to have been written from a biased viewpoint,
especially one that doesn't appear to be interested in hearing from conservative organizations or
right-leaning researchers, or seems to minimize any input from them. I've already had questions
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from congressional staff and others on why we picked Eagleton and Moritz, as they are perceived
by some as biased against Republicans. | assured the critics that we have insisted all along on an
‘objective study from Eagleton. An unbalanced or biased study from them will not only hurt my
credibility, but also that of the EAC. I'm not suggesting that we stop their work, but I do want Tom
and Julie to inform them in no uncertain terms that we will not accept a report that does not
seriously consider all viewpoints on provisional voting and the voter ID issue, and that any study
or interpretations they present to us reflect a diversity of opinions on these subjects. We also
need for staff to determine whether their considerable work into the voter fraud area is authorized
in the contract. We should not be paying for and receiving work we did not authorize.

The contract clearly calls for "alternative approaches" on voter ID requirements and “alternatives” '

on provisional voting. | agreed to support this contract to Eagleton because | was assured that we
would receive a variety of approaches from their work, and not just those from a liberal
perspective. :

Paul DeGregorio

Vice Chairman

US Election Assistance Commission
1225 New York Ave, NW
Suite 1100

Washington, DC 20005
1-866-747-1471 toll-free
202-566-3100
202-566-3127 (FAX)
pdegregorio@eac.gov
www.eac.gov ‘
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August 19, 2005

Paul: : -

| am directing this email only to the commissioners, because | don't think we should air our
disagreements among staff until we have at least had a chance to discuss controversial issues
with each other in person. It appears from Gracia's email that we will have a chance do so next
week in Denver.

In the meantime, | feel compelled to respond to your email regarding Eagleton. .

(1) As | stated last night in my email to Hans, we have an on-going responsibility to monitor the
expenditure of all our federal funds, including to government contractors who are contractually
obligated to deliver unbiased research. However, | will remind you that we did not contract with
Eagleton merely to provide a compilation of state laws and procedures. Rather, we contracted
with Eagleton (and indirectly with Moritz through Eagleton) to provide both research AND analysis
of provisional voting and voter ID. Invariably, the anaylsis portion of their final product will be
from a professional (and institutional) perspective, and will NOT represent any one researcher's
personal point of view. If it does, then Eagleton and Moritz risk damaging their credibility not just
with the EAC, but with other federal government agencies which undoubtedly contract with their
respective institutions on other projects. | doubt seriously that either institution would risk such
damage and allow one team member to inject bias into the work. Moreover, the peer review
group that is (or has) been assembled by Eagleton is designed to cure any lingering concerns
about potential insitutional or personal bias...Eagleton has been responsive to your feedback on
this issue, to the point where they have removed all perspective representatives of the advocacy
community on the peer review group (because they felt they could not achieve political "balance"
from the advocacy groups). If there is some person (or persons)which you would like to see
Eagleton include in the review group, it is my understanding that such inclusion is but a mere
phone call away. '

(2) You will recall that at our meeting. last week, | raised the exact same concern about the
Eagleton progress report, and asked for clarification from staff regarding the details of this
particular work (i.e:, fraud) on the part of Eagleton. 1 expect staff (or us directly) to ask questions
of Eagleton (as we would any contractor) and determine if their work in this area is within the
scope of work (and contract) we all agreed to. If it isn't then we re-direct them, just as we have
done, for example with Kim Brace and EDS.

(3) Finally, | must express my disappointment, Paul, regarding your comments on Professor
Tokagi that you chose to inglude in your email. While | may disagree with Hans on his particular
analysis of the perceived personal bias of this contract, at least his allegations regarding
Professor Tokagi's potential bias are grounded in fact (and he recited them as such in his email).
You, on the other hand, have chosen to accuse Professor Tokagi of manipulating the work on this
project based on your "suspicion.” With all due respect, that unfortunate accusation borders, in
my view, on a breach of professional decorum and 1 cannot let it go without response.

_We clearly have some political issues that are increasingly being injected into nearly every
discussion at the EAC table. | have stated both to you and Gracia individually that | believe this
trend in part represents a "maturation” of the EAC and | am not uncomfortable with it. However, if
we are going to bring accusations of subjectivity and bias to the table, then | will expect that such
a filter will be applied across the board to ALL projects undertaken by the EAC, and that such a
filter will be based solidly on fact, and not on innuendo, personal hunches or suspicions.
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| send this email, as always, with the highest degree of respect and friendship toward you. And
yet, my disappointment is evident in your comments regarding an esteemed and respected
member of the legal academic community (and somone whom | regard as a personal friend.)

| look forward to our continued discussion on this matter. And as for the substance of Hans'
concern regarding Moritz, | stand by my email which | sent to everyone last night.

Regards,

RAY MARTINEZ Il

Commissioner

U.S. Election Assistance Commission
1225 New York Avénue, N.W., Suite 1100
Washington, D.C. 20005

(202) 566-3100 (W)

(202) 566-3127 (FAX)
WWW.eac.gov
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U.S. ELECTION ASSISTANCE COMMISSION
1225 NEW YORK AVENUE, N.W., SUITE 1100
'WASHINGTON, D.C. 20005

OFFICE OF THE CHAIRMAN

October 19, 2006

Ralph G. Neas Via Facsimile Transmission ONLY
President, People for the American Way Foundation 202-293-2672

2000 M Street, NW

Suite 400

Washington, DC 20036

RE: October 18, 2006 Letter
Dear Mr. Neas:

Your letter of October 18, 2006 requests the release of EAC’s Voter Fraud and Intimidation Report.- I
would like to take this opportunity to clarify the purpose and status of this study. '

In late 2005, EAC hired two consultants for the purpose of assisting EAC with two things: 1) developing
a uniform definition of the phrase voter fraud, and 2) making recommendations on how to further study
the existence, prosecution, and means of deterring such voter fraud. In May 2006, a status report on this
study was given to the EAC Standards Board and EAC Board of Advisors during their public meetings.
During the same week, a working group convened to react to and provide comment on the progress and
potential conclusions that could be reached from the work of the two consultants.

The conversation at the working group meeting was lively on the very points that we were trying to
accomplish as a part of this study, namely what is voter fraud and how do we pursue studying it. Many of
the proposed conclusions that were suggested by the consultants were challenged by the working group
members. As such, the consultants were tasked with reviewing the concerns expressed at the working
group meeting, conducting additional research as necessary, and providing a draft report to EAC that took
into account the working group’s concerns and issues.

That draft report is currently being vetted by EAC staff. EAC will release a final report from this study
after it has conducted a review of the draft provided by the consultants. However, it is important to
remember the purpose of this study — finding a uniform definition of voter fraud and making
recommendations on how to study the existence, prosecution and deterrence of voter fraud -- as it will
serve as the basis of the EAC report on this study.

Thank you for your letter. You can be assured that as soon as a final report on the fraud and intimidation
study is available, a copy will be made available to the public.

Sianfely,
Paul S. DeGregori:/%’\/

Chairman

Tel: (202) 566-3100 WWWw.eac.gov Fax: (202) 566-3189 0
Toll free: 1 (866) 747-1471 ’
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October 18, 2006

Chairman Paul DeGregorio

Commissioner Donetta L. Davidson
Commissioner Gracia M. Hillman

United States Election Assistance Commission
1225 New York Avenue N.W., Suite - 1100
Washington, DC 20005

Fax: (202) 566-3127

Dear Commissioners,

On October 11™, USA Today published an article describing the report commissioned by
the EAC on voter fraud. We write- today to urge the EAC to release thlS repon

As a 25 year old c1v1l nghts and c1v1l hbemes orgamzatlon People For the Amerlcan
Way Foundation (PFAWF) and our sister organization, People For the American Way
(PFAW) have long been dedicated to ensuring the integrity of our elections. In particular
in the years since the 2000 election, PFAWF and other principle partners such as the
NAACP and the Lawyers’ Committee for Civil Rights Under Law, have carried out a
program called Election Protection to ensure that all eligible voters are able to vote and
have that vote counted as cast.

We know that voter fraud and intimidation occur— we’ve seen the long lines, the
erroneous purges, the misleading flyers and phone calls. And yet there seems to be little
attention to these matters on the state and federal level.

Instead, a disproportionate amount of time and energy are spent on measures that purport
to curb voter fraud by requiring voters to produce proof of citizenship and identity to
vote. In actuality, these measures do little to secure the elections and much to
disenfranchise otherwise eligible voters. Indeed we are weeks away from an election
where thousands of eligible voters may be disenfranchised by overly restrictive voter
identification laws. That presents a real threat to the integrity of our elections and the
health of our democracy. ,

The report that the EAC commissioned from voting experts would make a vitally’
important contribution to the national discourse on the reality of voter fraud. In light of
the numerous claims regarding the prevalence of voter fraud, this report provides a much

> Washington, DC 20036
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needed analysis about the state of our electoral process. While media reports indicate
that this tax-payer funded report is final, even if there are outstanding concerns within the
EAC, we implore you to move forward with releasing the report as is, and to hold a
public hearing to address any potential issues. Again, the importance of the information
in this report is paramount and the public deserves such full disclosure. The report
should be released immediately so that those who are concerned about ensuring the
integrity of elections can benefit from its findings.

- Sincegely; ’
Ralph G.
President, People For the American Way Foundation

Cc: Senate Majority Leader Bill Frist

Senate Minority Leader Harry Reid

Senator Trent Lott, Chair, Senate Rules and Administration

Senator Chris Dodd, Ranking Member, Senate Rules and Administration

House Majority Leader John Boehner -

House Minority Leader Nancy Pelosi

Representative Vernon Ehlers, Chair, House Administration

Representative Juanita Millender-McDonald, Ranking Member, House Administration
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